





THE 


SOLICITORS’ JOURNAL 


APRIL 27, 1957 


VOLUME tor 
NUMBER 17 





CURRENT TOPICS 


Legal Aid: Law Society’s Charge 
for Costs 


WHERE specific performance is ordered of a contract 
to exchange houses, and the plaintiff is legally aided, is the 
house which is ordered to be transferred to the plaintiff 
“property recovered or preserved” within s. 3 (4) of the 
Legal Aid and Advice Act, 1949, so as to entitle The Law 
Society to a charge over it in respect of costs not recovered 
against the defendant ? In Wagg v. Law Society (The Times, 
18th April) the plaintiff's maximum contribution had been 
assessed at £194. The defendant was also legally aided, and 
her contribution had been assessed at nil. The Law Society 
had registered a charge of £286 16s. 11d. The result, as 
Mr. Justice HARMAN said in his judgment, was extraordinary, 
in that the action, which the plaintiff won, cost him £480, 
and the defeated defendant paid nothing. The correct view, 
he held, was that the house was not “ recovered or preserved,” 
because the plaintiff was already the equitable owner of 
the property before the action began, and all that was 
recovered was the legal estate. Moreover, if the plaintiff's 
property had been recovered or preserved in the action, so 
had the defendant’s, and his lordship could not see how the 
property could have been recovered or preserved for both. 
Even if he was wrong, it was provided by the Act that in 
assessing an applicant’s contribution, as well as in assessing 
costs to be paid by a legally aided person to his opponent, 
the value of his dwelling-house was to be left out of account, 
and it would seem absurd that the plaintiff's house might 
yet be encumbered to recoup costs which in the ordinary 
course should have been paid by the defendant. The court 
declared that The Law Society was not and never had been 
entitled to a charge on the plaintiff's property under s. 3 (4) 
of the 1949 Act, and gave the plaintiff the costs of the 
application. 


Judicial Salaries 


CounTy court judges, Metropolitan magistrates, the 
Recorders of Liverpool and Manchester and official referees 
have been granted substantial increases in their salaries. We 
are entirely in favour of these increases, which will strengthen 
further the attraction of judicial office to able and busy 
junior counsel and, so far as Metropolitan magistrates are 
concerned, to able and busy solicitors. For some years past 
the calm and security of the Bench have beckoned to many 
harassed and overworked juniors who tremble on the brink of 
taking silk. The concessions in the 1956 Budget may have 
diverted their attention momentarily, but we think that the 
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beckoning will now become more visible. On paper, a 
barrister may suffer a grievous loss of earnings on being 
appointed a county court judge ; to himself, at least, he will 
probably admit that he gains much by way of compensation. 


Encroaching Trees 


ONE of the notable features of Davey v. Harrow Borough 
Council, in which the Lorp CHIEF JUSTICE read the judgment 
of the Court of Appeal on 16th April, was his acknowledgment 
of the assistance obtained in preparing the judgment from 
Dr. GoopHaRtT’s essay, “ Things Naturally on the Land,” 
published in his Essays on Law and Jurisprudence. References 
in the courts of this country to academic writings are not 
unknown, but are not so common as elsewhere. The action 
was one for damages in respect of subsidence in a dwelling- 
. house caused by the roots of elm trees. The elm trees were 
felled when the damage first appeared, but the roots were not 
poisoned, and further damage occurred. It was settled, 
the court held, that the encroachment was not regarded as a 
trespass, but as a nuisance. If damage was thereby caused, 
an action on the case would lie. With regard to the argument 
that no action would lie in respect of damage caused by 
natural growth, reliance had been placed on Giles v. Walker 
(1890), 24 O.B.D. 656, and Pontardawe R.D.C. v. Moore- 
Gwyn [1929) 1 Ch. 656. The former case decided that the 
ploughing up of forest land resulting in a large growth of 
thistles which spread to neighbouring land was not actionable. 
The court thought that such an action might well be decided 
differently to-day, especially if it was founded on nuisance 
and not on negligence, as was Giles v. Walker. The court 
directed judgment to be entered for the plaintiff for £1,000. 


Rights of Light 


PERSONS wishing to submit evidence to the Committee 
appointed by the Lord Chancellor to advise him on the 
need for legislation to amend the law relating to rights of 
light in relation to war-damaged sites, or sites whose develop- 
ment was impeded by restrictions imposed during or after 
the war, are invited to submit written memoranda to the 
Secretary of the Committee, Mr. K. M. Newman, Lord 
Chancellor’s Office, House of Lords, S.W.1. 


Costs in Bankruptcy: Petitioning Creditor’s 
Costs of Taxation 


WE are indebted to a reader for sending us the reserved 
judgment of His Honour Judge WRANGHAM at Kingston 
upon Hull County Court on a review of taxation of a petitioning 
creditor’s costs involving a point of interpretation of the 
Bankruptcy Rules, 1952. Under App. II, Pt. IV, item 2, 
of those rules, there is to be allowed ‘“‘ On creditor’s petition, 
drawing bill of costs and copy, and notice of and attendance 
at taxation ... (b) where the costs exceed {10 ... 15s. Od. 
plus an allowance of 5 per cent. on the total amount of the 
bill. ...’’ The registrar had calculated the 5 per cent. 
allowance on the charges only, excluding the disbursements, 
and it was contended that by reason of the words italicised 
above the addition should have been calculated on the sum 
of the charges and disbursements. The learned judge stated 
that he understood that varying views on the point had been 
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taken in different courts and he therefore adjourned thie 
application into court for judgment. Looking at the use 
of the word “ costs” in rr. 95, 97, 98 and 99, he thought it 
plain that it meant “‘ costs, charges and expenses,”’ and that 
the “ bill ’”’ or “‘ bill of costs ’’ referred to in (for example) rr. 98 
and 103 denoted a document setting out all the items, whether 
charges or disbursements, which were included in the general 
word “costs.” Moreover, App. II was not confined to 
charges (see, for example, Pt. VII, paras. 3 and 6) and this 
seemed to him another indication that the phrase “ bill ’’ 
or “‘ bill of costs”’ should be interpreted as including both 
charges and disbursements. He accordingly allowed the 
application for a review. This decision confirms the view 
taken by the text-books (cf., for example, Butterworth’s Costs, 
4th Supplement, p. D.89, and Weaving’s Notes on 
Bankruptcy, 2nd ed., p. 46). 


Builders’ Bonds 


As a result of the fact that for the last twelve years no 
calls have been made on sureties under bonds on behalf of 
builders working for the Birmingham Corporation, the 
corporation has decided that for an experimental period no 
bonds will be required. Banks’ and insurance companies’ 
charges for the bonds, which are securities against defaults 
by the builders, are heavy, and have been in fact borne by 
the corporation, as it is generally agreed that contractors 
have included the charges in their tenders. In order to help 
builders, the corporation is to reduce the amount of retention 
money during the experimental period, as there have been 
complaints that, owing to their working on reduced profit 
margins of 5 per cent., builders could not continue to meet 
their commitments with 10 per cent. of their payments 
withheld. Thus, albeit cautiously, local government is 
feeling its way towards methods of business which are more 
adapted to the times in which we live. 


International Jurists’ Conference 


THE International Commission of Jurists, a body of 
distinguished lawyers drawn from different countries, is 
holding a European conference at Vienna between 24th and 
27th April, presided over by Professor JEAN GRAVEN, of 
Switzerland, Judge of the Court of Appeal in Geneva and 
Vice-President of the International Association of Penal Law. 
It is estimated that about 100 lawyers from about twenty 
European countries will attend, as well as many Austrians. 
The two subjects of this conference are: “‘ The definition and 
procedure applicable to a political crime” and “ Legal 
limitations on freedom of opinion.’ In brief, the conference 
will study the restrictions which are imposed on the freedom 
of an individual by reason of security of the State and for 
the public benefit. It will also consider what safeguards 
and guarantees of that freedom are necessary. In the 
subject ‘‘ Legal limitations on freedom of opinion,” the 
conference will deal with the extent to which the expression 
of views is made criminal in order to protect national security ; 
what are the restrictions in different countries imposed on 
the Press, publication of books, radio, television, cinema and 
theatre ; what are the rights to freedom of assembly ; what 
are the penalties in various countries for obscene publications, 
and, finally, how an injury to reputation is protected. 
Inquiries should be addressed to Norman S. March, 
47 Buitenhof, The Hague, Netherlands, 
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COMPENSATIONITIS 


On p. 236, ante, we referred to a symposium, contained in a recent issue of “ Rehabilitation,” on the effects of 
impending litigation on the recovery of injured persons. In this and the following article two contributors 
express their personal views on this controversial subject. 


In a highly industrialised society common justice demands 
that those who serve in it should not be allowed to suffer 
when they are disabled by illness or injury which is incidental 
to such service. But when the general principle of bearing 
one another’s burdens comes to be translated into the rigid 
forms of the law, injustice is sometimes done to those who 
must shoulder the burdens, without helping the member of 
society whom the law sets out to protect. That this has 
happened to a certain extent in the efforts of the Legislature 
and the Judicature to prevent material suffering as a result 
of industrial injury is evident from the articles in the recent 
special compensation number of Rehabilitation.* A doctor, 
a surgeon who is also a member of the Bar, two solicitors 
and the general manager of an insurance company have 
contributed articles which will be of great interest to those 
who deal with such claims, either as lawyers or doctors ; 
one inescapable conclusion to be drawn from the opinions 
expressed is that the mechanism of compensation is not without 
its creaking joints. 

Anyone who has read Zola’s novel “ L’Assommoir” (or 
seen the film ‘ Gervaise”’) will have a vivid picture of the 
destructive effect on personality of a long period of enforced 
idleness. The cancer of self-pity slowly eats into the heart 
of the man, until his ambitions and desires, his vitality and 
pride are sapped away and the vacuum is filled with selfishness, 
greed and inertia. Industrial medical officers know that it 
is as important to get a man back to work at the earliest 
possible moment as it is to put a horse at a fence again when 
he has refused or fallen ; but in a welfare State the incentive 
to get back to work is lessened and, furthermore, the law 
in many cases puts a premium on the long drawn-out con- 
valescence after injury. The employee who has heard of the 
award of inflated damages for an injury similar to his own 
is loath to admit to complete recovery when he feels that he 
may reduce his damages by a premature return to work, 
and in this he may be indirectly encouraged by his solicitor, 
who quite properly wants to recover the highest possible award 
for his client. Another factor which militates against an 
early return to work is the attitude of employers to part-time 
work ; it is true that employing a man on short time, or in 
work that is suited to his stage of recovery, is a great nuisance 
and on the short view it may not be economic, but employers 
might well take the longer view that such employment 
could save a valuable workman from becoming a partial or 
total loss. Mr. Norris deals with this aspect of the problem 
in his article on ‘‘ Outside influences on the link between 
the employer and the disabled employee’: in his opinion, 
there is still a great deal of ignorance and prejudice on the 
part of both employer and employee, and he quotes a report 
in 1948 of the United States Department of Labour which 
studies the records of 11,500 disabled persons and concludes 
that such workers are able to compete successfully with 
normal workers, provided the individual’s abilities are balanced 
against the job requirements. Such placing of convalescent or 
otherwise handicapped workers in this country by the Ministry 
of Labour would be a practical step in reducing the period 
of disablement. 


* Winter 1956-57. Published quarterly by the British Council for 
Rehabilitation. 


Malingering or neurosis ? 


How many of those who prolong their recovery are true 
malingerers ? Dr. O’Malley, who is consultant in Physical 
Medicine at Queen Mary’s Hospital, Roehampton, does not 
even mention it in his article, and although Mr. Norris 
describes one particularly bad case, he says that all experienced 
authorities agree that it is rare. The distinction between 
malingering and a neurosis engendered by anxiety about 
compensation, or resulting from prolonged inactivity, while 
it appears very difficult, can be made with some certainty 
by an experienced practitioner. Dr. O’Malley believes that 
the principal cause of ‘‘ compensationitis ’’ is the stress set 
up in the patient’s mind by the conflict between the legal 
and medical advice which he receives: the solicitor says that 
no settlement must be made until clinical finality, the doctor 
says that there will be no clinical finality until a settlement 
has been reached. If this impasse is not resolved in reasonable 
time, the changes in personality become irreversible, and 
complete recovery is impossible. His examples of organic 
changes, such as the colour of the hands and feet, which may 
occur within three days of settlement of a claim, are dramatic 
illustrations of the close relationship of body and mind which 
has to be understood before such cases can be properly 
assessed. He describes the behaviour of a patient with a leg 
injury awaiting settlement of his claim in the gymnasium 
and in the consulting-room: while he may walk normally 
and with confidence while taking exercise, when called to see 
the doctor his limp reappears on his way to the consulting- 
room ; if his claim is settled after a reasonable time, the limp 
disappears, but if delayed too long, the disability becomes 
permanent and he is never able to work again. Dr. O'Malley 
suggests that such irreversible changes could be prevented 
if negligence could be established immediately after the 
accident, leaving only the quantum of damages to be settled 
later, but this, of course, would only reduce anxiety, not 
dispel it. ‘ 

The adviser’s duty 


In all this, the importance of the pre-disposition of the 
individual may easily be forgotten. Not all injured workmen 
with a settlement hanging over their heads prolong their 
absence from work, and it is notable that in the case of the 
professional or the self-employed man recovery is usually 
unaffected by legal proceedings. The personality of the 
individual, the interest or otherwise of the job and the personal 
relationship of the employer with his employee are all 
important. But even in the most favourable circumstances, 
if the patient feels that his legal and medical advisers are 
scrapping over him like two dogs over a bone it cannot have 
a good effect on his recovery. As one contributor points out, 
the solicitor has a grave responsibility in these cases as he 
can do irreparable harm to his client if he advises a claim 
where the chances of success are remote. It would seem to 
be equally bad practice to prolong negotiations in the hope 
of obtaining a higher sum if by so doing the client’s chances 
of rehabilitation are reduced. The solicitor can help his 
client best by working with the doctor to produce the best 
all-round result: a money award, however large, cannot 
compensate for a deterioration in personality. He should 
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‘ 


be on his guard against the “ compensation-minded ” and 
he should do everything in his power to hasten a settlement. 
An experienced surgeon who deals entirely with accident 
cases suggests that industrial injury claims at common law 
(and, presumably, also cases of breach of statutory duty) 
should be heard in the same way as claims for industrial injury 
benefit, by special commissioners sitting with medical advisers, 
in order to avoid the delay which he claims is inevitable in 
the High Court. This is an attractive idea, but it is difficult 
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to see how personal injuries sustained at work can be treated 
differently from those which result from any other form of 
negligence. Delays in the High Court are now of minor 
importance compared with delays in counsel’s chambers and 
solicitors’ offices and these would still exist by whatever 
body the claims were heard. One law for the employer and 
another for the employee would scarcely commend itself to 
the law: what the trades unions would have to say about 


such a proposition can be imagined. 
_— 8 MARGARET PUXON. 


OOH, ME PORE OLD BACK! 


I HAVE just read with interest the Winter issue of Rehabilita- 
tion which, readers may remember, is the magazine of the 
British Council for Rehabilitation and which was mentioned 
in a recent issue of this Journal (ante, p. 236). 


There are five articles in the magazine, three of them 
being devoted to the problem of preventing an anxiety 
neurosis developing in an injured workman pending settlement 
of his claim for damages, one being devoted to the machinery 
whereby he can obtain compensation and damages, and one 
dealing with the reluctance of some injured workmen to 
return to work, with some harsh words about their advisers 
in passing. 

Lawyers have known for a long, long time that a legal 
action of any sort plays the very devil with a litigant’s nerves 
(not to mention those of his lawyer too), but in the great 
majority of cases no lasting harm is done and once the fray 
is over the litigant returns to normal. Trouble does arise, 
however, if the litigant is by nature a nervous individual 
and we all know the case where a neurosis, often permanent, 
has set in pending the hearing of a big action. It is significant 
that the two such cases quoted by a medical contributor 
concern men who, before their accident, had already received 
medical treatment for nerves. 

To prevent a neurosis developing, all anxiety must be 
removed from the man’s mind, and while the matter is 
essentially a medical one, the legal profession (and that 
includes insurance companies too) can help by removing the 
anxiety from the man’s mind as to liability. All the medical 
contributors agree that speed in deciding this question is 
important, and while speed in coming toa financial settlement 
is desirable, this may not be possible owing to the difficulty 
in coming to a definite medical prognosis. 

It is important, however, not to exaggerate this problem. 
It does exist but fortunately the cases are comparatively few. 
Even though they are few, however, it does behove us all to 
avoid delay in this type of action. 

The main interest will undoubtedly lie in the rather 
remarkable article by Mr. Sansom, the General Manager 
of the Iron Trades Employers Insurance Association Limited. 
Mr. Sansom is clearly a descendant of the Irishman who 
considered that it was polite to take a man’s hat off before 
hitting him on the head, because in his article Mr. Sansom 
admits that he cannot justify a generalisation of malpractice, 
that he does not complain of trade union practice generally, 
and that he refuses to complain seriously of the standard and 
nature of the advice given to injured workmen. 

Having said all that, however, he goes on to talk of a 
serious problem of a substantial minority of workmen staying 
away from work much longer than is necessary, and adds that 
in many cases they do so on the advice of their advisers. 


He also says that he can see little hope of improvement 
outside the establishment of a new standard of morality, 
that he cannot expect a standard of morality from the work- 
man greater than his advisers advocate, and that improvement 
can only be achieved by a change of heart on the part of the 
man and his advisers. In support of these sweeping state- 
ments Mr. Sansom quotes the statement of ome trade union 
official who admitted that he advised his members to make 
the most of their injuries, and the answer given by a solicitor 
to the view expressed by one of the insurance inspectors to 
the effect that there can be no further disability once the 
man has returned to pre-accident work. Mr. Sansom also 
states that there is every inducement for the man to stay 
away, because he now suffers no financial hardship during 
his absence from work. 


In so far as a man’s advisers are concerned, I have never 
heard of a case of a man being advised to stay away from 
work against the advice of his own doctor. I should have 
thought that Mr. Sansom, if he knew of any such case, would 
be prepared to give details of it because such conduct is 
extremely wrong and would certainly receive strong dis- 
approval from The Law Society. 


Does the problem of the recalcitrant workman exist to 
any degree? A leading consultant at a large Midlands 
hospital has placed the number at less than 5 per cent., and 
this means that a maximum of 50 men out of every 1,000 
try to inflate their damages by staying off work a week or 
so more than is necessary. To say that this number presents 
a serious problem is to lose all sense of proportion, and it is 
to reveal that one’is completely out of touch with conditions 
to say that a man suffers no financial hardship while trying 
to bring his family up on the few pounds he gets each week 
from the Ministry of National Insurance. The problem of 
this lazy or fraudulent workman is a minor one, and most 
solicitors spare him no sympathy at all. 


As Mr. Sansom has thrown down the gauntlet, however, 
I would like to pick it up and point out some facts about the 
practice of insurance companies which are particularly 
important in considering the serious problem of the develop- 
ment of an anxiety neurosis. A few insurance companies 
will not clearly admit liability in those cases to which there 
is no answer. The best one gets is a letter, written “ without 
prejudice ” of course, in which the company says that it will 
consider, in due course, the making of a compromise settlement. 
Such letter, containing as it does three “‘ get-outs,” is hardly 
likely to allay any anxiety which a man has concerning his 
case. Nor does the almost automatic allegation of contri- 
butory negligence, coupled with a great deal of delay in 
getting to grips with a settlement once the time has arrived 
to talk figures. 
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Mr. Sansom in his article confirms what we have always 
suspected, namely, that the insurer’s ideas of compensation 
are based solely on the period a man is away from work, 
and as these cases of damages are discussed within the works 
it soon becomes known and recognised that a man cannot 
expect to be offered a reasonable sum, even though he has a 
permanent disability, unless he is off work for some consider- 
able time. It is, I think, a great compliment to the workmen 
to realise that, in spite of this knowledge, only a very few 
men stay away from work longer than is necessary. 


PROCEDURE IN 
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I quite agree that a change of heart is called for, but I 
submit that the change of heart ought to come from the 
insurance companies and not from the men. 

Mr. Sansom can help this neurosis problem a great deal 
by encouraging the practice of most companies, namely, 
admitting liability clearly in the obvious case, or giving an 
indication of the percentage of damages they are prepared 
to pay in other cases. He will certainly gain neither the 
goodwill nor the co-operation of the men and their advisers 
by casting unwarranted and unproven aspersions on them both. 


j.c.W. 


THE RESTRICTIVE PRACTICES 


COURT 


THE practitioner will find himself on familiar ground in following 
the procedure of the Restrictive Practices Court prescribed 
by the Schedule to the Restrictive Trade Practices Act, 1956, 
and the Restrictive Practices Court Rules, 1957 (S.I. 1957 
No. 603). It is a procedure which reflects faithfully the pro- 
cedure of the High Court in civil actions, and little more is 
necessary in this article, therefore, than to deal with the few 
points of difference. 

The principal work of the Restrictive Practices Court will 
be the trial of proceedings brought by the Registrar of 
Restrictive Trading Agreements for the annulment of restric- 
tions in agreements registered by him. If the court finds 
such restrictions contrary to the public interest (which it is 
bound to do unless the parties to the agreement containing 
them succeed in justifying them on one or more of the grounds 
set out in s. 21 of the Act), the court must so declare, and the 
restrictions are thereupon void. The registrar may then ask 
the court to make an injunction against the parties to the 
agreement to restrain them from giving effect to the restrictions 
which the court has annulled, and from making any other 
agreements with similar effects, and the court may, if it 
thinks fit, issue such an injunction. It should be emphasised 
that it is no part of the court’s jurisdiction to determine 
whether an agreement is registrable under the Act; this is 
the function of the Chancery Division, and was dealt with in 
detail in an article in the issue of this JoURNAL dated 
2nd February, 1957 (ante, p. 49). The functions of the Restric- 
tive Practices Court begin only when the agreement has been 
registered. 

Commencement of proceedings 

Proceedings by the registrar are commenced by filing a 
notice of reference which merely specifies the agreement or 
related agreements which he impeaches and (presumably) 
states the relief he seeks—annulment alone, or annulment 
and an injunction (1957 Rules, rr. 4-6). Copies of the notice 
must be served on all the parties to the agreement, who 
become respondents to it (r. 9), but where such parties are 
numerous and have a common interest the registrar may apply 
to the court for an order nominating one or more of their 
number to represent them, and in that case the nominated 
representatives alone become respondents to the notice and 
are served with copies of it, the other parties whom they 
represent being notified by an advertisement in a trade 
journal or other newspaper directed by the court (rr. 11-13). 
It will be recalled that where a trade association is a party 
toa registered agreement, the Act provides that all its members 
shall be deemed to be parties too (s. 6 (6)) ; in such a case the 
registrar must serve copies of the notice of reference on the 


association and all its members, but if the members are 
numerous a representation order would undoubtedly be 
made, and the trade association itself might be appointed 
the representative respondent (r. 11). Service of all documents 
under the rules may be by personal service or by post (r. 82), 
but the court may order in any case that a document shall 
not be served, or shall be served by advertisement in a trade 
journal or other newspaper (r. 85). 


Respondent’s statement of case 


Every respondent who wishes to be heard must enter an 
appearance (r. 14) and file a statement of his case and serve 
a copy of it on the registrar (r. 18). The statement of case 
is the first pleading. The fact that it emanates from the 
respondent ceases to be curious when it is recalled that the 
burden of proving that the agreement impeached is not against 
the public interest rests on the respondent. To show the 
registrar what grounds of justification he has to meet, the 
statement of case must specify which of the statutory grounds 
in s. 21 the respondent relies on, and the facts he alleges in 
proof of those grounds (r. 18). There must also be filed 
and served with the statement of case a list of the documents 
in the respondent’s control which are relevant to the pro- 
ceedings (r. 18). This is more than a list of the documentary 
evidence on which the respondent relies; it amounts to 
discovery of documents at the inception of the pleadings, 
and the registrar may require production of such documents 
for his inspection (r. 19). 


Answer and reply 


Aided by his scrutiny of the respondent’s documents, the 
registrar next files and serves his answer (r. 20). If the 
respondent merely intends to traverse the allegations in the 
answer, he need file no further pleadings, although no doubt 
he will avail himself of the opportunity to file a reply, as 
plaintiffs in civil proceedings who merely traverse the defence 
commonly do. If, however, the respondent “intends to 
rely on facts or matters which, if not raised, would be likely 
to take the registrar by surprise or would raise issues of fact 
not arising out of the statement of case or answer,”’ he must 
file and serve a reply (r. 21). 


‘“ Summons for directions ”’ 


The next step is for the registrar to apply to the court for 
directions in respect of the final hearing (r. 33). The registrar 
and the respondents notify each other of the directions they 
will seek from the court (rr. 34 and 35), and on the hearing 
of this “summons for directions ” the court may make any 
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order which it could make under R.S.C., Ord. 30, and may 
additionally authorise the investigation of the cost incurred 
by any respondent in producing or supplying or processing 
any goods (r. 36). This investigation may be made by an 
examiner, when testimony will be taken in the same way as 
in the High Court (r. 57), or may (presumably) be made 
privately by some person appointed by the court (such as an 
accountant) without an opportunity for the registrar or the 
respondents to appear before him. If the results of such a 
private investigation are used on the hearing, presumably 
they must be disclosed to the respondents, who must be 
allowed to contest them by cross-examination of the 
investigator and countervailing evidence. The court is 
bound by the rules of evidence, although it may in its dis- 
cretion admit evidence which would be inadmissible in civil 
proceedings (r. 55) ; it cannot, therefore, be intended that the 
results of such a private investigation should be immune 
from being tested in the same way as other evidence. 


Interlocutory proceedings 


Interlocutory proceedings are the same as in the High Court 
and therefore need no mention here. It is worth noting, 
however, that all interlocutory proceedings, including the 
“summons for directions,” are taken before one of the judges 
of the court (r. 49). If the practice is adopted that the 
judge who hears interlocutory applications in a case shall 
participate in the final hearing, considerable economy of 
time and effort may be achieved. The evidence is bound to 
be voluminous and involved in many cases, and it will help 
on the final hearing if the presiding judge has ascertained 
on the ‘‘summons for directions’? the way in which the 
opposing contentions are to be presented, and has limited 
the amount of evidence which is to be called to what is strictly 
necessary by ordering the admission of facts which are not 
really in controversy. 


“ec 


The hearing 


The final hearing must be before one judge and at least two 
other members of the court (not necessarily lawyers) appointed 
by reason of their “‘ knowledge of or experience in industry, 
commerce or public affairs’’ (1956 Act, Sched., para. 4). 
The judge’s decision on points of law prevails, but on other 
questions the decision is by a majority (para. 5). It has 
already been stated that the court is bound by the rules of 
evidence, subject to the dispensing power given by r. 55. 
Testimony may be given orally and witnesses subpoenaed 
for the purpose (r. 58), or the court may on the “ summons 
for directions’ or on the final hearing order that any evidence 
shall be given by affidavit (r. 53). Additionally, the court 
may order that evidence of any particular fact provable by 
scientific, technical or statistical information shall be given 
by the production of scientific, technical, economic or trade 
publications or works of reference (r. 54). This rule will 
permit the use of Government and private compilations of 
information relating to such matters as volumes of production 
and sales, price fluctuations or stability over periods of time, 
and the ‘‘ spread ” of prices, i.e., the range of prices between 
the highest and the lowest charged, and the amounts sold 
at each price in the range. It will not permit the use as 
evidence of works propounding general economic conclusions, 
such as the proposition that, where producers’ marginal 
revenues are less than the prices they charge for their products, 
they control those prices and consumers’ demand has little 
or no influence on them, Such matters are the subject-matter 
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of argument by counsel when interpreting the evidence, and 
will, in the course of time, be adopted or rejected by the 
court as rules for the evaluation of evidence. 


Provision for summary trial 


Rule 62 is novel and is bound to cause some difficulty. 
It enables the court on the “summons for directions” to 
order that an issue shall be tried summarily where “ the 
relevant provisions of the agreement and the circumstances 
of the case are substantially similar to those considered in 
previous proceedings before the court.” On a summary 
trial the court may determine the issue without hearing 
evidence, or on hearing only such evidence as the court 
thinks fit (r. 63). Rule 62 is obviously designed to cover a 
case where the evidence will be substantially the same as in a 
previous case, for example, where the registrar brings two 
separate proceedings to impeach two agreements between the 
same parties intended to achieve the same result. But the 
rule is expressed in wider terms than that. The provisions 
of an agreement in one industry may be substantially similar 
to those in another, such as the production quota agreements 
in the electric lamp and calico printing iidustries, and likewise 
the court may conclude that the surrounding circumstances 
are similar, for example, because the agreements were both 
entered into at a time of trade depression which has since 
passed. Ifr.62 were pushed to this extreme of interpretation, 
it could prove dangerous, because it might result in a respon- 
dent in a later case being prevented from presenting his case 
in full as a result of the inept presentation of an earlier case 
by another respondent. It is to be hoped that on the 
“summons for directions’”’ the judge will discourage any 
over-readiness by parties to rely on r. 62. 


Costs 


Costs in proceedings before the court do not follow the 
event as is usual in the High Court. A party (including 
the registrar) may be ordered to pay the whole or part of his 
opponents’ costs only if he has been guilty of unreasonable 
delay, or of improper or unnecessary steps, or of other 
unreasonable conduct, including a refusal to make any 
admission or agreement as to the conduct of the proceedings 
which he ought reasonably to have made (rr. 76-77). Persons 
represented by a representative respondent are bound by the 
court’s judgment ,(City of London Sewers Commissioners v. 
Gellatly (1876), 3 Ch. D. 610), but no order for costs may be 
made against them (Price v. Rhondda U.D.C. [1923] W.N. 
228). 

Enforcement 


The court is a superior court of record (1956 Act, s. 2 (3)), 
and its orders are enforceable in the same way as orders of the 
High Court (r. 80). The principal orders will, of course, be 
injunctions restraining the parties to registered agreements 
from giving effect to restrictions which the court has annulled, 
and from entering into new, similar agreements. These 
injunctions will be enforceable by attachment and committal 
of individual respondents and individuals represented by 
representative respondents, and by sequestration of the 
property of corporate respondents or the attachment of their 
directors and officers; but no one may be punished for 
disobeying such injunctions except by or with the consent 
of a judge (1956 Act, Sched., para. 12), so that, although 
“lay ’’ members of the court may hear an application for 
attachment or sequestration, they cannot by their majority 
vote overrule the opinion of the presiding judge. 
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Appeal 

The court’s judgment on matters of fact is final, but an 
appeal by way of case stated lies from its decisions on matters 
of law to the Court of Appeal (1956 Act, Sched., paras. 7 
and 8), and for the purpose of such an appeal, any party may 
require the court to supplement its judgment by stating fully 
the facts upon which any point of law is to be taken (r. 81). 
A further appeal lies from the Court of Appeal to the House of 
Lords with leave (Appellate Jurisdiction Act, 1876, s. 3). 
It will be interesting to see how the specious dichotomy of 
the court’s judgments into decisions of fact and law will work 


LAW REFORM COMMITTEE’S REPORT ON 


IN my previous article on this subject (see p. 258, ante), I 
dealt with the first of the two principal recommendations 
of the Committee, viz., that in the operation of the rule, the 
possibility of events which are theoretically possible but in 
practice impossible, or at least highly improbable, should be 
completely disregarded. Typical of such events is the 
possibility, which at law as the law now stands can never be 
discounted, that a woman may have children at any age. 
I now turn to the second of the Committee’s main recom- 
mendations, which is to substitute for the present rule that, 
in order to avoid invalidity on the ground of perpetuity, a 
limitation must from its inception be incapable of vesting 
outside the perpetuity period, a “‘ wait and see”’ rule. The 
effect of adopting such a rule would be to prevent the invali- 
dation of gifts in cases where the event which would invalidate 
the gift is not merely a completely fictional possibility, such as 
is the subject of the first recommendation, but ah event which, 
although theoretically possible, is so highly improbable that 
any reasonable man would regard it as virtually impossible. 


The Committee gives two examples of such events, from 
well known reported cases. The first case is Re Wood {1894} 
3 Ch. 381, in which the testator directed his trustees to 
carry on his business of a gravel contractor until certain 
gravel pits should be worked out, and then to sell these pits 
and to hold the proceeds of sale for a class of persons then 
living. The pits in question were largely worked out at the 
time of the testator’s death, and there was evidence that, 
working with the ordinary staff of workmen and at the usual 
rate, the whole would have been worked out in three or four 
years after the death. The trust for sale and the trust of the 
proceeds of sale of the pits were held void for perpetuity, 
on the ground that the pits might not have been worked out 
within the permissible period. An even more startling case 
is the second of the two cited, Re Lord Stratheden and Campbell 
[1894] 3 Ch. 265, where a bequest of an annuity to the Central 
London Rangers (a volunteer corps) “on the appointment 
of the next lieutenant-colonel”’ was held void: “... the 
next lieutenant-colonel may not be appointed for some time 
after the death of the present commanding officer ; he may 
never be appointed at all; and, consequently, it appears to 
me that this is a gift conditional upon an event which trans- 
gresses the limit of time prescribed .. .’”’ (per Sir Robert 
Romer, J.—with regret—at p. 267). The view of the Com- 
mittee is that the court in these two cases should have been 
able to disregard the possibilities which, in the present state 
of the law, constrained it to hold these gifts invalid. 
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in practice. The evidence presented to the court will not be 
of a nature to which the civil courts of this country have been 
accustomed, and the court will have to work out its own 
rules to determine the relevance and probative quality of such 
evidence. These rules will neither involve statutory inter- 
pretation on the one hand nor, on the other, be limited to 
weighing the evidence in one case only so as to amount to 
nothing more than deductions of fact therefrom. It remains 
to be seen whether such rules will qualify as decisions of the 
court on matters of law, and therefore be appealable. 
R. R. P. 


A Conveyancer’s Diary 
PERPETUITIES 


Possible methods 

Assuming this to be accepted in principle, the next question 
for consideration was the means of preventing sucli remote 
possibilities from invalidating gifts. Three possible methods 
of achieving this object were canvassed. The first suggestion 
was that the effect of particular types of gift should be 
appropriately qualified by specific statutory provisions, as 
has already been done with respect to certain classes of gift 
by s. 163 of the Law of Property Act, 1925 (this section 
substitutes the age of twenty-one years for a greater age in 
certain limitations which, without such substitution, would be 
void for perpetuity). The second suggestion was more 
general, to confer upon the court a discretionary jurisdiction 
of the cy-prés type whereunder excessive limitations could be 
suitably remodelled to meet the requirements of individual 
cases. The third was to substitute for the present rule, which 
tests limitations at their inception in relation to possible 
(any possible) events, a “wait and see” principle which 
would determine validity on the basis of actual, rather than 
possible, events. 

In the view of the Committee neither an enumeration of 
events to be disregarded (and a satisfactorily exhaustive 
enumeration would be difficult to devise), nor the expedient 
of empowering the court in general terms to disregard practical 
impossibilities in the application of the rule, would provide 
an answer to the more general criticism that, even where real 
as distinct from theoretical possibilities are concerned, it is 
wrong that the rule should invalidate gifts which in fact vest 
within the permitted period merely because, at the date 
from which the period is reckoned, there is a possibility that 
they may fail to do so. 


The “ wait and see ” principle 

This criticism can only -be met by inverting the present 
rule of considering possible rather than actual events, and 
adopting a “wait and see” rule; and this is what the 
Committee recommends. If such a rule is adopted in place of 
the existing rule, a limitation (i) would still be void ab initio 
if it is incapable of vesting within the perpetuity period, and 
(ii) would still be immune from the rule ab initio if it is 
incapable of vesting outside the period, but (iii) if it is one 
which is capable of vesting either within or outside the period 
it would not (as at present) be void ab initio but would continue 
as presumptively valid until events resolve the doubt. As soon 
as events showed that the limitation can never vest within 
the period, it would become void ; as soon as events showed 
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that it could never vest outside the period, it would become 
immune from destruction by the rule. 

This part of the Committee’s report becomes easier to 
understand if an example is given of the three kinds of limita- 
tion with which it deals. (i) An example of a limitation which 
is incapable of vesting within the permitted period is one 
which is contingent on an event which will happen (say) 
thirty years after the creation of the limitation, such as the 
cesser of a charge which at the relevant date has thirty years 
certain to run. (ii) An example of a limitation which is 
incapable of vesting outside the period is a gift by will to 
such of the children as attain the age of twenty-one years 
of any child of the testator. (iii) The last kind of limitation, 
that which may, as seen at the time of its creation, vest either 
within or outside the perpetuity period, may be illustrated 
by a gift to A for life and then to such of his children as attain 
the age of (say) thirty, with a gift over to B if A leaves no 
children at his death, or if A leaves children but they all die 
under the age of thirty: if A has no children, the gift over is 
valid ; if A leaves children, the gift over is void. 

This last illustration is based on a case in which, even as 
the law now stands, the court adopts a “ wait and see”’ 
policy (Cambridge v. Rous (1858), 25 Beav. 409). If (as is 
recommended) the policy is extended to all cases, the Com- 
mittee realises that it will often be important for the trustees 
and the beneficiaries to know from time to time whether the 
limitations are valid, void, or still undetermined, and so to 
resolve who is entitled to the capital and income of the 
trust. The Committee therefore thinks that if the “ wait 
and see ”’ principle is adopted, it should be open to the trustees 
or any other person concerned to apply to the court for a 
declaration as to the validity of any limitation in regard to 
perpetuity. Such a declaration would be based on the facts 
existing at the time, and the court would be able (a) to declare 
void any limitations which events had shown to be incapable 
of vesting within the perpetuity period, and (6) to declare 
valid any limitations which events had shown to be incapable 
of vesting outside the perpetuity period. 


Intermediate income 


“cc 


The adoption of a “ wait and see”’ principle could lead to 
difficulties about the disposal of intermediate income. After 
the termination of all undoubtedly valid prior limitations, the 
court might not yet be able to make a declaration one way 
or the other as to the validity or invalidity of the gift in 
question; e.g., when, according to the real possibilities 
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of the matter, the gift might still vest within the permitted 
period but need not necessarily do so, so that it remains 
presumptively valid but capable of becoming void. The 
Committee points out that the rules which determine whether 
a contingent limitation carries the intermediate income are 
clear, but what is not, of course, known, is how these rules 
would be applied to a limitation which is not only contingent 
in the normal sense of the word, but is also subject to the 
additional peril of proving ultimately to be void for per- 
petuity. There is, then, a combination of an uncertainty 
introduced by the law with the contingency intended by the 
testator, and the Committee’s view is that plainly some 
provision must be made to exclude argument whether such 
a limitation carries the intermediate income. 

Various solutions of this problem were considered, but in 
the end the Committee came to the conclusion that the most 
satisfactory course would be not to create any new rule to 
govern the “‘ wait and see ”’ period, but to treat the limitation 
in the same way as if no question of perpetuity was involved. 
In other words, if apart from any question of perpetuity a 
limitation would carry the intermediate income, then the 
mere fact that the limitation may ultimately become void 
for perpetuity should not affect the destination of the income. 
Correspondingly, if the limitation would not, apart from 
any question of perpetuity, carry the intermediate income, 
then the impact of the “ wait and see ”’ rule should not alter 
the destination of that income. 

It is recognised that, at first sight, it may seem strange that 
a limitation which ultimately becomes void for perpetuity 
should nevertheless have carried the income to the contin- 
gently entitled beneficiary. But, it is pointed out, something 
similar can happen now. A contingent gift may carry the 
intermediate income, and s. 31 of the Trustee Act, 1925, 
may authorise that income to be applied for the benefit of a 
contingent beneficiary, even though he never attains a vested 
interest. This provision, and that in s. 32 which enables 
capital to be applied for the benefit of a beneficiary who 
never attains a vested interest, have, the report observes, 
attracted little or no criticism on that score, and the Com- 
mittee does not see why it should be objectionable to apply a 
similar principle during the ‘wait and see” period. 
Accordingly, it is recommended that, in determining whether 
or not any limitation carries the intermediate income, any 
uncertainty whether the limitation will ultimately prove 
to be void for perpetuity should be disregarded. 

"Ac" 





FIRST CASES FOR THE RESTRICTIVE PRACTICES COURT 


The Registrar of Restrictive Trading Agreements is required 
by the Restrictive Trade Practices Act to take proceedings 
before the Restrictive Practices Court on all registered agree- 
ments ; but the Board of Trade may direct him as to the order 
in which cases are to be taken. The Board of Trade have now 
directed the Registrar to take as the first cases agreements 
involving registrable restrictions in relation to the supply of 
bread, corrugated paper, cotton yarns, flour, hard-fibre cordage, 
high-conductivity copper  semi-manufactures, proprietary 
medicinal preparations, school milk, shell boilers, structural 
steelwork and woollen or worsted pile carpets. The formal 
commencement of proceedings is by the issue of a notice of 
reference in respect of the agreements concerned ; and notices 
of reference will be issued within the next few weeks. 

In each case the court has to decide whether the restrictions 
contained in any agreement by virtue of which it is registrable 
are contrary to the public interest or not. The duty of the 
Registrar is to give the court all possible assistance in reaching 


its decision and in everyday terms this means he must try to 
ensure that all the cards are on the table. He will therefore be 
getting in touch very shortly with anyone he believes to be able 
to assist the court with evidence about the agreements listed 
above. Anyone else who may be able to provide evidence from 
his own experience of results of any of these agreements which 
he thinks affect the public interest is asked to communicate as 
early as possible with the Solicitor to the Registrar at Chancery 
House, Chancery Lane, London, W.C.2. 

Public notice will be given when further cases are referred to 
the court. 
Office of the Registrar of Restrictive Trading Agreements, 

Chancery House, 

Chancery Lane, 
London, W.C.2. 


16th April, 1957. 
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Landlord and Tenant Notebook 


AGRICULTURAL HOLDINGS: ALTERNATIVE CLAIMS 


PRACTITIONERS, especially those in rural districts, will be 
familiar with the client who speaks of “‘ a claim ” in the sense 
of an enforceable claim or right ; and it transpired in the 
course of Boyd v. Wilton [1957] 2 W.L.R. 636; ante, 
p. 301 (C.A.), that the Agricultural Holdings Act, 1948, does 
much the same thing. 

The appellant was, till 29th September, 1955, tenant of a 
farm ; on 28th November, 1955, the respondent ex-landlord’s 
land agent served him with a notice describing itself as 
“pursuant to s. 70 of the Agricultural Holdings Act ”’ and 
stating the respondent’s intention to make certain claims 
arising out of the termination of the tenancy, their nature 
appearing inaschedule. The schedule was a two-column one : 
‘“ Nature of Claim ”’ on the one side, and “‘ Statutory Provision, 
custom or term of agreement under which the claim is made ”’ 
on the other; there were two items, the ‘“ nature of claim” 
for the first being a somewhat lengthy one (repairs to hedges, 
walls, etc., foul condition, selling off produce, shortage of 
hay and straw; and a number of other alleged wrongs), 
against which the entry in the second column specified : 
“ Conditions of letting dated 25th February, 1939, cll. 3, 4, 
5, 6, 7, 8, the Agricultural Holdings Act, 1948, s. 57, and the 
custom of the country”; while for the second item the 
“Nature of Claim ”’ column specified repairs to farmhouse, 
to water supply, etc., and referred to ‘‘ Conditions of letting 
dated 25th February, 1939, cl. 3, and the Agricultural Holdings 
Act, 1948, and S.I. 184.” 

Valuers met and disagreed and appointed an arbitrator, 
before whom the tenant’s solicitor contended that the notice 
was bad in that the landlord had claimed under both the 
alleged ccatract and under the Act and under the custom 
of the country contrary to s. 57 (3) (b). The question of 
validity was referred to the local county court judge, 
who upheld the notice, and whose decision was now upheld 
by the Court of Appeal. 


“ Claim ” and “ recover ” 

The scheme of the Act as regards compensation is, briefly, 
as follows. 

By s. 57 (1) the landlord shall be entitled to recover 
compensation in respect of dilapidation and deterioration, etc., 
caused by non-fulfilment of the tenant’s obligations to farm 
in accordance with the rules of good husbandry. By subs. (3) 
the landlord may, in lieu of claiming compensation under 
subs. (1), claim compensation in respect of matters specified 
therein under and in accordance with a written contract 
of tenancy, so however that “.. . (b) compensation shall 
not be claimed . . . both under such a contract and under 
the said subs. (1).”’ 

Section 70 enacts that any claim of whatever nature, 
being a claim which arises under the Act or any custom or 
agreement and on or out of the termination of the tenancy 
shall, subject to the provisions of the section, be determined 
by arbitration under the Act; that no such claim shall be 
enforceable unless before the expiration of two months from 
the termination of the tenancy the claimant has served notice 
in writing of his intention to make the claim; and that the 
notice must specify the nature of the claim and may do so 
by referring to the statutory provision or custom or term of 
agreement under which the claim is made. 


Alleged synonymity 

The tenant’s case, as summarised by Jenkins, L.J., was: 
“Tf one reads s. 57 of the Act perfectly literally and giving 
every word contained in it its ordinary meaning, one finds 
that there is categorically a prohibition against any claim 
by a landlord both under subs. (1) and under a contract of 
tenancy : ‘ compensation shall not be claimed in respect of 
any one holding both under such a contract and under the 
said subs. (1).’. He says that it follows that any notice of 
intention to make a claim served under s. 70 which claims 
not only under a contract of tenancy but also under s. 57 (1) 
is an invalid notice.” 

The learned lord justice considered that there was much 
to be said for the argument : for the view that there was no 
justification for “‘ substituting ‘ recovery ’ for ‘ claim’ as the 
county court judge had done when holding that ‘ claim’ 
as used in s. 57 (3) bore the same meaning and was synonymous 
with the word ‘ recover ’ as used in s. 57 (1).” 

But, the judgment went on to point out, it was reasonably 
plain, if one looked at s. 57 as a whole, that that section was 
dealing with rights and not with methods of enforcing rights 
or questions of procedure ; subs. (3) could fairly be construed 
as meaning that no one is to have an effective or enforceable 
claim to compensation in respect of any given holding both 
under a contract of tenancy and under s. 57 (1). Section 57 
was directed rather to the existence of, than to the putting 
forward of, claims. 


Section 57 “ as a whole ” 

There are other references to ‘“s. 57 as a whole” in both 
Jenkins, L.J.’s judgment and in that of Morris, L.J. For 
it was to “ the Agricultural Holdings Act, 1948, s. 57,” and 
not to any particular subsection, that the landlord’s notice 
(given at the last minute) referred as the basis for the first 
claim. 

This, Jenkins, L.J., said, enabled the landlord to make 
the point, or at all events to maintain, that his notice was not 
a notice making cumulative claims under the tenancy agree- 
ment and under the Act ; and there was nothing in s. 57 (3) 
to prohibit claims being made in the alternative. And 
Morris, L.J., approved the proposition that there would be 
no point in mentioning s. 57 unless it was had in mind that 
subs. (1) gave an alternative right to the landlord. 


Intention to claim 

Another consideration which influenced the decision was that 
what s. 70 demands is a notice of intention. The provision 
was, Jenkins, L.J., said, framed in quite loose and general 
terms ; more precision would have been used if a landlord 
was to risk the loss of the whole of his right to compensation 
if he referred both to his statutory and to his contractual 
rights. Neither he nor Morris, L.J., nor Sellers, L.J., con- 
sidered that there was anything in the section to prohibit 
the making of alternative claims. 

We are not likely to be troubled with problems about the 
genuineness or fixity of intention such as those produced by 
the Landlord and Tenant Act, 1954, s. 30 (1) (see 100 So. J. 
217, 446, 628; 101 Sot. J. 78); the object appears simply 
to be that, the relationship having ceased, attention must 
be drawn to alleged wrongs promptly and before remedies 
are invoked. 
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Informality 


The Agricultural Holdings Act, 1948, is not, of course, 
exactly “ written by farmers for farmers,’’ and the “ quite 
loose and general terms ”’ of s. 70, are not quite as loose and 
general as those of the old Agriculture Act, 1920, s. 18, and 
Agricultural Holdings Act, 1923, s. 16, which, though they 
insisted on “ particulars” being given within the two months, 
did not require the giver to resort to writing. But Jenkins, 
L.J.’s characterisation recalls a passage in the judgment 
of Bankes, L.J., delivered in Jones v. Evans [1923] 1 K.B. 12 
(C.A.): “I think it must have been within the contemplation 
of the Legislature that the kinds of dispute to which the 
section relates would, in many cases, arise between men who 
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did not engage legal advisers, but who employed to assist 
them tenant farmers, agents or valuers ’’ and a later passage : 
“|. . it must be borne in mind that a failure to comply 
with the provisions of the subsection involves a barring of 
the claim.” 

Such sentiments are in harmony with the view that the 
word “claim” in the Agricultural Holdings Act, 1948, 
s. 57 (3), bears the same meaning as the word “ recover ” 
in s. 57 (1). It might be added that what subs. (1) says is : 
‘‘ shall be entitled to recover,” and many a disgruntled litigant 
will be able to testify to the difference between recovering 
and being entitled to recover. 

R. B. 


HERE AND THERE 


ALIVE AND WELL 


Look1nc back on the term that is gone, the outstanding fact 
about it is the pleasing circumstance that Lord Goddard is 
still with us as Lord Chief Justice, despite the journalists and 
other “‘ usually well informed sources ”’ who have for so long 
been so knowledgeable as to the precise shoulders and head on 
which his mantle and his wig were about to descend at any 
convenient minute. This sort of talk has been going on for 
years now. Divers dark horses, we were confidently told, 
were sure to run in the hypothetical point to point with the 
S.S. collar as prize, but meanwhile one dark horse, at least, has 
become a horse of another colour and has gone off to feed in 
fresher, greener pastures than the law now affords. There is a 
curiously widespread impression that an Attorney-General is 
always a sort of heir presumptive to the Chief Justiceship, but, 
whatever may have been the old convention, the succession in 
modern times has been altogether unpredictable. Lord 
Goddard and Lord Russell were Lords of Appeal; Lord 
Caldecote was Lord Chancellor ; Lord Alverstone was Master 
of the Rolls; Lord Trevethin was a King’s Bench judge. 
Anyhow, the question seems to be at present academic. 
Lord Goddard, last sittings, celebrated his eightieth birthday 
as an ordinary working day. He also celebrated the completion 
of twenty-five years’ service as a judge, for he was appointed a 
King’s Bench puisne on the 5th April, 1932. Lord Mansfield, 
it is interesting to remember, served thirty-two years as a 
judge and did not resign until he was eighty-three. 
Emphasising his continued vitality, Lord Goddard revived 
the memories of his youth by judging the running at the 
University Sports on the 6th April. He himself sprinted for 
Oxford fifty-nine years ago. With him were the Lord Advocate 
of Scotland, Mr. W. R. Milligan, who was an Oxford miler in 
his day, and Mr. D. G. A. Lowe, an Inner Templar, who was 
Cambridge Olympic champion in the nineteen-twenties. In 
his Oxford days the Lord Advocate achieved the unique 
distinction of racing the then Lord Chancellor round 
Tom Quad, and who could that Lord Chancellor possibly be 
but the dashing Lord Birkenhead ? One evening the talk in 
the Senior Common Room at Christ Church came round to 
running and Birkenhead wagered {15 to £5 that he could run 
round the quadrangle four times before Milligan went round 
eight. Dressed as they were for dinner, they set off and 
Birkenhead completed his fourth round while Milligan was in 
his sixth. It should not be assumed prematurely that 
Lord Goddard has lost his judicial wind. He may well stay 
the course longer than some of his juniors. 


AS GOOD AS A FEAST 


In the course of the last sittings the Court of Appeal made 
some pertinent observations on certain excesses of judicial 
intervention in counsel’s conduct of his case, and what was 
said should have a beneficial effect. We all know the far too 
often repeated anecdote of F. E. Smith’s devastating use of a 
Baconian quotation about a much talking judge being like an 
ill-tuned cymbal, but judges can stretch speech too far in 
more ways than by baiting counsel and one way is by need- 
lessly swelling the already dropsical volumes of law reports. 
In some cases it may have arisen from a lack of talent for 
relevant thought or clear expression, in others from a helpful, 
and in itself laudable, zeal to tidy up a whole branch of law for 
posterity. McCardie, J. (now not much cited or remembered), 
was a great one for that particular exercise.. Some judges 
have been known to measure their importance by the number 
of pages they filled in the reports and once upon a time (before 
the war) a certain Chancery judge is said to have rebuked the 
law reporter who attended his court because his reported 
decisions occupied several dozen pages less than those of one 
of his judicial brethren. Lord Goddard is conspicuously free 
from that sort of vanity and you may find reported a case in 
which, sitting in the House of Lords, he simply expressed 
dissent from the majority, adding that he would say no more, 
as the reports were already overburdened with dissenting 
judgments. But, you may ask, what harm does it do if (let 
us say) Lock, Stock and Barrell, L.JJ., all deliver long and 
learned judgments on the same point ? Well, in the first place 
it swells the mere volume of the reports, when shelf space in 
offices or chambers is an ever-pressing problem. In the second 
place, all that extra paper and printing puts up the cost of 
reporting, just as the extra editorial work involved delays 
publication. In the third place it increases the already 
overwhelming burden of professional reading. In the fourth 
place it makes full citation in court preposterously lengthy. 
In the fifth place it raises more doubts than it settles. 
Lock, L.J., states a proposition. Stock, L.J., goes over the 
same ground in slightly different words. Does he mean the 
same thing or doesn’t he? If he does, why not just say that 
he agrees ? If he doesn’t, why can’t he confine himself to the 
precise point of divergence? Or Stock, L.J., may begin: 
“In this case two points arise for decision, A and B,’”’ while 
Barrell, L.J., looking at the case from a totally different 
angle, says: “In this case three points were submitted for 
our consideration, X, Y and Z.’’ Then, instead of one 
co-ordinated statement of facts, there may be as many as 
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When testators ask THE SALE OF FLATS _ 


your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of E..ccscscsnsrsin sree free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 

















THE INSTITUTE OF 
CANCER RESEARCH : 
ROYAL CANCER HOSPITAL 


The Institute of Cancer Research has 
been incorporated with the above 
title. It comprises the Chester Beatty 
Research Institute and departments of 
Physics and Radiotherapy. Intensive 
research is carried out in the Institute’s 
own laboratories. 


The Institute is not nationalised. It 
can accept legacies, which should be in 
the name of : 


The Committee of Management of 

THE INSTITUTE OF 

CANCER RESEARCH : 
ROYAL CANCER HOSPITAL 


FULHAM ROAD, CHELSEA, LONDON, S.W.3 


FLAXMAN 8171 

















Ready Now 


Ninth Edition 


E. F. GEORGE, Li... 


Solicitor of the Supreme Court 


Selling real property which may be some way up in the air raises a 
host of problems, legal and practical. Economic pressures in 
recent years have popularised the selling of flats freehold or by way 
of long leases at ground rent. It is not surprising that the methods 
of carrying out these sales show considerable divergencies. 


This book has been written to examine these transactions, to draw 
attention to the attendant dangers and difficulties, and to point the 
way to their best solution. 


£1 6s. 6c. post paid 


JERVIS ON CORONERS 


The Office and Duties of Coroners with Forms and Precedents 


W. B. PURCHASE, C.B.E., M.C., D.P.H. 


H.M. Coroner to Her Majesty's Household and for the County 
of London, and 


H. W. WOLLASTON, 


Barristers-at-Law 


In addition to the new Rules prescribing the practice and procedure 
to be followed by Coroners on certain matters, this edition covers 
several new topics. There is a chapter on the jurisdiction of 
Coroners—with particular reference to the meaning of violent 
death, unnatural death and sudden death. There is one on post- 
mortem examinations and medical matters—of particular value 
to the medical profession. The consolidation of the Home Office 
circulars to Coroners and the revision of the Indictable Offences 
Rules has led to two new chapters on industrial accidents and 
diseases and on committal to assizes for homicide. Finally there is 
a chapter to explain the procedure to be followed in connection 
with the Visiting Forces Act, 1952. 

£4 6s. post paid 


_HANSON’S 


| 
| 


DEATH DUTIES. 


This tenth edition of Hanson is virtually a new work, for funda- 
mental changes have been introduced into both its form and 
arrangement. 

For the practitioner who requires the sHort answer to an estate 
duty problem, Hanson now offers a comprehensive account in 
summary form of the law, practice and procedure. This narrative 
statement is arranged according to subjects, broadly in the order 
in which they are likely to present themselves in the course of 
administering an estate. The leading authorities are cited and ample 
cross-references are provided to facilitate recourse t6 the more 
detailed treatment of a topic in the commentary on the statutes. 
This detailed section-by-section commentary has for long formed 
the backbone of Hanson and is indeed still unsurpassed. It possesses 
the indisputable advantage of directly relating the case law and the 
Editor’s notes to the terms of the relevant statutes. This part of 
Hanson not only reproduces the current text of the Acts but shows 
their original terms and all subsequent amendments. The reader 
is thus afforded a clear view of the history of each section. 

For the rare cases where they may still arise, an account of the 
legacy and succession duties and of other obsolescent duties is 
given, brief but sufficient to meet the needs of practitioners. 

The keynotes of the new Hanson are simplicity and ease of refer- 
ence ; clear type headings, cross-references and the provision of 
illustrations have all been directed to that objective. To round 
off a fine edition there is a detailed Index with, of course, the 
usual Tables. 


| Tenth Edition by H. E. SMITH, Assistant Controller of Death Duties 


With Supplement, 1957, £6 9s. post paid 


| Sweet and Maxwell - 2 and 3 Chancery Lane, London, W.C.2 
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three assorted narratives; instead of one co-ordinated 
statement of the relevant sections of the relevant statutes, 
you may get two different selections and one paraphrase. 
The truth is that enough is better than a feast, even with 
learning, and learned and industrious prolixity, if it became a 
general habit, might smother the system of precedent. Once 
upon a time there was a Law Lord with a law lecturer’s habit 
of spreading himself over every conceivable point in reach. 
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He was much admired in the universities, a veritable don’s 
delight. There was an occasion when, counsel having cited 
back to him one of his less well considered dicta, he testily 
waved it aside saying: “ That only shows the danger of 
citing these casual observations.’’ Whereupon Lord Russell, 
himself always concise and relevant, murmured: “It only 
shows the danger of making these casual observations.” 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”.] 


Small Print 

sir, In your issue of 13th April you comment on the recent 
correspondence in The Times, and in particular upon a suggestion 
made in my letter in the issue of the 6th April. You disagree 
with my view that the greater part of the difficulty could be 
resolved by the excision of the majority of the “ small print ”’ 
conditions and the consequent transfer of risks from the customer 
to the trader, or, in practice, his insurers. You say that “‘ the 
evil . . . has a much wider extent than that of insurable contract 
risks.”” 

Unfortunately, the context of your criticism appears to limit 
it to cases where the conditions are those which a draftsman 
has written as an integral set, relieving the user of all but a few 
liabilities. This is too narrow a view. 

Firstly, my letter indicated a ‘ practical remedy ”’ for evils 
which actually exist, not a theoretical remedy for evils which 
could, but in fact don’t, exist. Secondly, I referred not to one, 
but three, general classes of conditions: ‘‘ Most standard sets 
of conditions in use to-day are either agglomerations of lesser 
sets, or an accretion of sundry odd conditions, for historical 
reasons, upon an originally simple set, or else the sweeping 
comprehensive drafting of a lawyer instructed to guard against 
all but certain specified risks.” 

In real life the oppressive aspect of the small print problem 
does not exist between parties of comparable bargaining status, 
even if one of the parties is a near-monopolist. The difficulties 
which do arise are (1) those where both parties contract on the 
basis of their own standard forms, these forms being irreconcilable 
with each other, and (2) those where the parties are of unequal 
bargaining power and the weaker is unable to negotiate a varia- 
tion of the other’s standard form. These two problems are 
distinct. It is probably not beyond the wit of the common law 
to solve the first without the uneven assistance of the Legislature. 
The second is almost wholly solvable practically by the method 
I have suggested. 

It is too often forgotten that many standard form contracts 
are unexceptionable. Charter-parties and insurance contracts 
are obvious examples. A tendency to abuse, by strict reliance 
upon trivial terms, in the latter has been checked by the recent 
decision of the insurance offices not to insist upon arbitration 
clauses but to permit reference to open courts. It would be 
impossible for legislation to distinguish accurately between the 
unexceptionable and the oppressive. 

The problem is really confined to the ordinary member of the 
public dealing with a trader, supplier or contractor to whom the 
custom of any one person is not of economic interest. 


Analysis of the content of a standard form contract used in 
such cases will show that the conditions cach fall under one of 
three heads (I ignore tautologous conditions, which may account 
for up to half the length of some bad sets of conditions in the 
first two classes listed in my original letter) :— 

(1) Conditions limiting or excluding common-law liabilities. 
(2) Conditions conferring special powers or rights in the 
performance of the contract. 

(3) Conditions binding on the customer in future. 


It will be found that most conditions fall under head (1), 
probably nine out of every ten. It was my submission that 
cight of these nine could be omitted, by adjustment of his 
insurance contract, at comparatively little cost to the trader. 
| have calculated the increased cost to a trader as being at most 
0-2 per cent. of turnover. It is wholly reasonable that this 
should be done. The trader can effect the insurance far more 
cheaply than can his customer, and, indeed, it may be impossible 
or impracticable for the customer to effect any insurance at all. 
The trader can hardly complain if he is asked to meet lability 
in respect of his own fault : it might even be a spur to efficiency. 

Conditions under the second and third heads are comparatively 
minor problems. Even so, the second could be dealt with by a 
more forthright judicial approach, such as occurred in the Supreme 
Court of America during the 1930’s. 

Conditions under the third head are almost bound to be void 
as being in restraint of trade. Although they no doubt have 
some minatory value, I have been unable to find a single case 
in which the validity of such a condition has been tested in the 
courts. 

With great respect, sir, I believe that a careful analysis of 
the problems which actually arise will show that the position is 
as | have outlined it, and that the excision of the “ insurable 
contract risk ’’ conditions will serve not only substantially to 
shorten standard form contracts, but also to throw into promi- 
nence the buried, yet distinct, legal problems which can be 
solved by the common law without legislative assistance. This 
is surely desirable, because statutory intervention is just as 
inconsistent with the consensual nature of a contract as is the 
unyielding exercise of superior bargaining power. The Sale 
of Goods Act was a successful exception to this principle only 
because it substantially restated the common law, which was 
itself representative of the better practices of merchants. 

RICHARD YORKE. 

London, E.C.4. 


“THE SOLICITORS’ JOURNAL,” 25th APRIL, 1857 


On the 25th April, 1857, Tur Soricrrors’ JouRNAL referred 
in a leading article to the report of the Registration Commission : 
“We... entreat our readers to consider that some great change 
in the method of transferring land is certain to be proposed in 
Parliament, and that it is the true policy of the solicitors not to 
denounce and stand aloof from every such movement, but to 
lend to its originators the invaluable aid of their experience. 
Opinions differ widely as to the effect of registration of title upon 
the pecuniary interests of the solicitor, but there can be no doubt 
whatever that the social estimate of the profession would be 
greatly raised by its active co-operation in a measure vitally 
beneficial to society That unpopularity of which lawyers 


sometimes complain, may be enhanced or very much 
diminished by their conduct in this crisis. Let them raise them- 
selves above a narrow personal view of this and of all similar 
questions. We can but repeat that professional and indi- 
vidual interests will be best promoted by whatever promotes 
the interest of the community at large ... The imprudence of 
setting the profession in antagonism to the public is only equalled 
by that of dividing the profession within itself : 

the solicitors should be persuaded to throw themselves at once 
into unreasoning hostility to this plan, they could not but incur 
the suspicion of the public and become a mark for the vituperation 
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of the Press. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


FACTORY VENTILATION : PNEUMOCONIOSIS 


Nicholson and Others v. Atlas Steel Foundry and 
Engineering Co., Ltd. 


Viscount Simonds, Lord Oaksey, Lord Morton of Henryton, 
Lord Cohen and Lord Keith of Avonholm 


14th March, 1957 
Appeal from the First Division of the Court of Session. 


The appellants were the widow and minor children of a 
workman who died in 1951 of pneumoconiosis contracted in the 
employment of the respondents at their steel foundry. In this 
action they claimed that he contracted the disease owing to the 
fault of the respondents, relying (1) on neglect at common law in 
that they did not provide adequate ventilation of their dressing 
shop by means of roof ventilation along its whole length and 
suitable openings in the walls, and (2) on failure to observe the 
obligation imposed by s. 4 (1) of the Factories Act, 1937, in not 
making effective provision for ventilation and for rendering 
harmless the dust generated in the work carried on, and (3) on 
a breach of reg. 1 of the Grinding of Metals (Miscellaneous 
Industries) Regulations, 1925, in failing to provide dust extraction 
plant for swing-frame grinders. The workman was employed 
by the respondents from 1934 to 1940, 1942 to 1943 and 1947 to 
1949, working exclusively in the dressing shop dressing steel 
castings with a pneumatic hammer, which emitted siliceous 
dust. The swing-frame grinders consisted of a fixed upright post 
supporting a horizontal beam able to swing round it in a complete 
circle and, suspended from the beam by a pulley-block, chain and 
hook, the grinding part of the mechanism weighing five to ten 
hundredweight. It was in dispute whether or not siliceous dust 
was emitted from the swing-frame grinders. At the end of the 
shop where the workman was employed there were no means of 
ventilation, but doors provided for the entry of men and vehicles. 
At the other end there was ridge ventilation in the roof. The 
Lord Ordinary awarded damages to the appellants. The First 
Division having reversed this decision, they appealed to the 
House of Lords. 

ViscouNT SIMONDS Said that pneumoconiosis was an industrial 
disease of gradual onset, caused by the inhalation over a long 
period of dust containing minute siliceous particles. The 
respondents admitted that the workman inhaled particles which 
caused his illness but contended that it was not proved that 
particles which were wrongfully emitted or which, having been 
innocently emitted, were allowed, through inadequate ventilation, 
to remain within his breathing zone, made a material contribution 
to his illness. It was common ground that the workman must 
inevitably have inhaled noxious particles about which he could 
have no cause of complaint. The only question was whether in 
addition to those particles he was, owing to the respondents’ 
fault, bound to inhale other particles which made a material 
contribution to his illness. The contribution was material unless 
the maxim de minimis applied to it. It was right that this 
should be so, for if, as the law now stood, the workman was, in 
certain circumstances, forced to inhale noxious particles without 
having any legal ground of complaint, it was doubly incumbent 
on the employer to safeguard him against any additional risk. 
In the operation of the pneumatic hammer dust was emitted 
including siliceous particles to the inhalation of which the 
workman was exposed. So far he had no ground of complaint, 
though it might be a matter of wonder that such an operation 
was permitted. As to the swing-frame grinders, the respondents 
contended (1) that it was not proved that any but a negligible 
amount of adherent sand was on the castings when they were 
brought to the machines and that therefore they could have made 
no material contribution to the noxious particles inhaled by the 
workman ; and (2) that, in any case, there could be no breach 
because, under a power accorded to him under the Act, the Chief 
Inspector of Factories had granted a certificate of exemption 
from the regulation to portable grinding machines and that the 
swing-frame grinders came within the certificate. On the second 
point, it was an artificial, even an extravagant, view to call these 
machines portable grinding machines, On the first point it was 


not necessary to come to a conclusion, as his lordship was in favour 
of the appellants on the larger question of inadequate ventilation. 
The common-law aspect of the matter could be ignored as the 
argument revolved round the statutory duty imposed by s. 4 (1), 
and it was clear that if the appellants did not succeed on this 
question they could not succeed at common law. On the other 
hand, if they did succeed, that was all they wanted. If the Act 
prescribed a proper system of ventilation by the circulation of 
fresh air so as to render harmless, so far as practicable, all fumes, 
dust and other impurities that might be injurious to health, 
generated in the course of the work in the factory, and if it was 
proved that there was no system, or only an inadequate system, 
of ventilation, it required little further to establish a causal link 
between that default and the illness, due to noxious dust, of a 
person employed in the shop. The workman could not avoid 
inhaling noxious particles of silica as he worked at the pneumatic 
hammer, but the sooner the dust was dispersed the fewer particles 
he would inhale, and if there was no ventilation and no circulation 
of air the dispersal of the cloud would be delayed and the man 
would remain in the concentration of particles which was of 
all things most dangerous. On the evidence it was clearly 
established that dust containing dangerous particles of silica 
was emitted into the air by the pneumatic hammers, that the dust 
hung about in concentrated form longer than it would have if 
there had been better ventilation, and that improved roof 
ventilators were practicable and would have effectively improved 
the conditions. Owing to the respondents’ default, the deceased 
was exposed to a greater degree of risk than he should have 
been, and though it was impossible, even approximately, to 
quantify the particles which he must, in any event, have inhaled 
and those which he inhaled but need not have, the excess was not 
something so negligible that the maxim de minimis was applicable. 
The appeal should be allowed. 
The other noble and learned lords agreed. Appeal allowed. 


APPEARANCES : Stott, O.C., and Alastair Johnston (both of the 
Scottish Bar) (W. H. Thompson, for D. G. M’Gregor, W.S., 
Edinburgh, and Digby Brown & Co., Glasgow) ; Fraser, O.C., and 
D. Anderson (both of the Scottish Bar) (Sharpe, Pritchard & Co., 
for Hamilton, Kinnear & Beatson, W.S., Edinburgh). 


[Reported by F. Cowper, Esq., Barrister-at-Law] {1 W.L.R. 613 


STATUTORY BOARD: OFFER OF “ PERMANENT” 
EMPLOYMENT : CONSTRUCTION OF CONTRACT 


McClelland v. Northern Ireland General Health Services 
Board 


Lord Oaksey, Lord Goddard, Lord: Titcker, Lord Keith of 
Avonholm and Lord Evershed 
4th April, 1957 

Appeal from the Court of Appeal in Northern Ireland ({1956] 
NE. UZ7). ' 

In 1948, the Northern Ireland General Health Services Board 
advertised, inviting applications for posts as senior clerks, the 
appointments being expressed to be ‘‘ permanent and pensionable.”’ 
The appellant, having applied, was appointed and was shown the 
terms and conditions of service. These contained a clause 
providing for the dismissal of officers for ‘‘ gross misconduct ” 
or if they proved “ inefficient and unfit to merit continued 
employment.’’ There was also a provision for dismissal on 
failure to take or to honour the oath of allegiance. There was 
no provision for dismissal in other circumstances. It was, 
however, provided that ‘‘ permanent officers’’ who wished to 
terminate their employment with the board must give one 
month’s notice. In 1953, the board purported to terminate the 
appellant’s employment on six months’ notice on the ground of 
redundancy of staff and without any suggestion of misconduct 
or inefficiency on her part. The Court of Appeal, affirming a 
decision of Curran, J., held that her service had been validly 
terminated. The appellant appealed to the House of Lords. 

Lorp OaksEy said that the appeal should be allowed. The 
question depended on the construction of the contract. Counsel 
for the respondent board based their argument on the fact that 
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in a general contract of hiring for an indefinite period a master 
was entitled to give his servant reasonable notice and contended 
that this contract was one for a general hiring. But this was not 
a simple contract of general hiring for an indefinite time. The 
offer of permanent and pensionable employment could not be 
ignored in the construction of the contract. The conditions of 
service contained express powers of termination and there was 
no ground for suggesting that it was necessary to imply a further 
power to terminate the contract in order to give the contract 
the efficacy which the parties must have intended it to have. 
On the contrary, to offer an officer a permanent and pensionable 
post on such terms and then claim the right to give him notice 
which would deprive him of all the pension and other rights 
offered by the express terms of the contract, not only was not a 
right which the parties must have intended the master to have, 
but was one which no reasonable person could have contemplated 
he would claim. 

Lorp GopparpD and Lorp EvVERSHED agreed. 

Lord TucKER and Lorp KEITH OF AVONHOLM dissented. 
Appeal allowed. 

APPEARANCES: Jones, Q.C., and C. Shaw (both of the Bar of 
Northern Ireland) (Gouldens, for J. Morris McKee, Belfast) ; 
Patton, Q.C., and John MacDermott (both of the Bar of Northern 
Ireland) (Hewlett & Co., for Cleaver, Fulton & Rankin, Belfast). 
[1 W.L.R. 594 


{Reported by F. Cowrrr, Esq., Barrister-at-Law } 


Court of Appeal 


MAINTENANCE AFTER DIVORCE: WIFE’S ORDER 
NOT DETERMINED BY DECREE TO HUSBAND IN 
NEVADA 
Wood v. Wood 
Lord Evershed, M.R., Hodson and Ormerod, L.JJ. 

13th March, 1957 


Appeal from Divisional Court. 


In February, 1950, a court of summary jurisdiction made an 
order for maintenance in favour of a wife on the ground of 
desertion by the husband, a showman who exhibited a troupe 
of chimpanzees. In 1952 the husband attempted to have the 
order discharged, but he was unsuccessful. In 1951 he went to 
America in the company of another woman and acquired a 
domicile of choice in the State of Nevada, where he was granted 
a decree of divorce in September, 1954, on the ground that he 
and his wife had not lived together for three years. Thereafter 
he ceased to make the payments ordered in 1950. In 1956 he 
came to London to exhibit the chimpanzees and was arrested 
on a warrant for arrears then totalling £260 10s. He applied 
for a summons to have the order discharged on the ground of his 
divorce, and the wife made a cross-application to have the 
payments increased on the ground that the husband’s circum- 
stances had improved. The magistrate, who found that the wife 
had been guilty of no matrimonial offence and knew nothing of 
the divorce proceedings until after the decree had been granted, 
refused to discharge the order, deciding that to do so would be 
contrary to the principles of natural justice, and would allow 
the husband to benefit by his own wrong. He said that he was 
bound to recognise the effectiveness of the Nevada decree to 
dissolve the marriage status, but it had not determined his 
jurisdiction and discretion under s. 7 of the Summary Jurisdiction 
(Married Women) Act, 1895. Accordingly, he varied the order 
by increasing the amount. The Divisional Court discharged the 
magistrate’s order, and the wife now appealed. 

Lorp EvERSHED, M.R., said that the decree of the court of 
Nevada must be recognised as having effectively dissolved the 
marriage status, for the husband had acquired a domicile of 
choice in Nevada. But, applying Bragg v. Bragg [1925] P. 20, 
an order for maintenance made pursuant to the Act of 1895 
did not automatically lapse on a dissolution of marriage, and there 
still subsisted the discretion of the court to decide on the applica- 
tion of either party whether the order should be discharged or 
varied by reducing or increasing the sums ordered to be paid. 
It was immaterial to the survival of the jurisdiction and discretion 
of the court after divorce whether the decree was granted to a 
husband or to a wife, or by an English or foreign court, though these 
matters should be taken into account in exercising the discretion. 
The cases of Mezger v. Mezger {1937| P. 19; Kirk v, Kirk {1947} 
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W.N. 161, and Wood v. Wood [1949] W.N. 59, were distinguishable. 
The further question was whether,.the payment of proper respect 
to a judgment of a foreign court of competent jurisdiction and to 
the principle of international comity would, in the present case, 
limit the exercise of the discretion to discharging the order. 
His lordship referred to the American cases of Estin v. Estin (1948), 
334 U.S. 541, and Vanderbilt v. Vanderbilt (1956), 1 N.Y., 2d., 342, 
which showed that as regards the State of New York (and any other 
State in the Union having similar laws) the courts would not give 
extra-territorial effect to an ex parte decree except to the extent of 
acknowledging its effect on the status of the husband and wife. 
No evidence had been given in this case of the laws of Nevada 
regarding the rights of the innocent wife to maintenance or 
alimony and the onus was on the husband to show that the 
scope of the decree had comprehended these matters. His 
lordship concluded that the decree in question did not purport 
and could not have purported to override the maintenance order 
made in England in 1950 of which the Nevada court knew nothing. 
The magistrate’s order as varied in 1956 should be restored. 

Hopson and OrMEROD, L.JJ., delivered concurring judgments. 
Appeal allowed. 

APPEARANCES : G. Granville Sharp, Q.C., and David Henderson 
(J. C. Clifford Watts); C. L. Hawser (Tringhams). 

(Reported by Miss E. Dancrrriz.p, Barrister-at-Law] [2 W.L.R. 826 

TAX: DEPOSIT ACCOUNT: INTEREST 
NEW SOURCE OR ADDITION TO 

SOURCE OF INCOME 
Hart (Inspector of Taxes) v. Sangster 


Lord Goddard, C.J., Jenkins and Sellers, L.JJ. 
19th March, 1957 

Appeal from Vaisey, J. ({[1956] 1 W.L.R. 1105; 100 Sor. J. 
620). 

The taxpayer had for several years before 1951 kept a deposit 
account with his bank. In the first quarter of 1951, down to 
16th March, 1951, the amount standing to his credit on such 
account was £20,496. On 17th March, 1951, he paid a further 
sum of £2,000,000 by cheque into the account, and on 30th March, 
1951, he withdrew from the account £250,000. The arrangement 
as regards interest was that it was credited on half-yearly rest 
dates, 20th June and 20th December in each year, and it was 
calculated in the ordinary way on a day-to-day basis. The 
interest, when credited, became principal, and then, but not 
before, began itself to earn interest. It was not the practice 
to allow accruing interest to be withdrawn between the rest 
dates, but if an account was closed interest was calculated to the 
date of closure, credited as principal, and withdrawn. The 
rate of interest varied from time to time. Fourteen days’ notice 
of withdrawals from the deposit account was required, and 
withdrawal without notice involved the customer in a loss of 
fourteen days’ interest. The assessments to income tax under 
Sched. D made on,the taxpayer for the years 1951-52 and 
1952-53 amounted to £7,037 and £29,371, respectively. The 
main ingredient in the amounts assessed was the interest on the 
deposit account. These sums were reduced to £53 and £7,032, 
respectively, by the special commissioners, who held, on an 
appeal by the taxpayer, that the taxpayer had not acquired a 
new source, or an addition to a source, of income when he made 
the deposit on 17th March, 1951, and that neither s. 21 of the 
Finance Act, 1951, nor s. 30 of the Finance Act, 1926, had any 
application to the income the subject of the appeal. On appea 
by the Crown, Vaisey, J., held that the taxpayer acquired a 
new source, or an addition to a source, of income chargeable 
under Case III of Sched. D on 17th March, 1951; that income 
first arose therefrom after 6th April, 1951, namely, on 20th June, 
1951, when the income was placed at the credit and disposal of 
the taxpayer ; and that income for the years to which the appeal 
related was properly computed by reference to the provisions 
of s. 21 of the Finance Act, 1951. The taxpayer appealed. 


Lorp Gopparp, C.J., said that the point which the court 
had to decide was what was the source of the income. The 
special commissioners held that the contract was the source of 
the income. Vaisey, J., took a different view and held that the 
source of the income was the deposit of the money coupled with 
the contract. He (his lordship) could not agree that where a 
deposit account was kept between a customer and a banker 
there was a new contract every time money was paid in; he 
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thought it was one continuing contract, but the contract itself 
yielded no income at all. The deposit of money would yield 
no income at all unless there was an agreement, express or implied, 
to pay income. The source of the income was the “deposit of 
money on certain terms. If an addition was made to the amount 
which was deposited, the words of s. 21 were quite wide enough 
to catch it. In his judgment there was no question but that 
there had been a source of income or at any rate that there had 
been an addition to a source of income in the deposit of the 
£2,000,000 and payment of interest on it. The appeal would 
be dismissed. 
L.JJ., 


JENKINS and SELLERS, 
Leave to appeal refused. 

APPEARANCES: F. Heyworth Talbot, Q.C., and G. A. Grove 
(Hale, Ringrose & Morrow, for Glaisyer, Porter & Mason, 
Birmingham); Roy Borneman, Q.C., and Sir Reginald Hills 
(Solicitor of Inland Revenue). 

[Reported by J. A. Grirrirus, Esq., Barrister-at-Law] 


agreed. Appeal dismissed. 


[2 W.L.R. 812 


Queen’s Bench Division 


NEGLIGENCE: PATIENT INJURED DURING E.C.T. 
TREATMENT: MORE THAN ONE ACCEPTED 
MEDICAL STANDARD 
Bolam v. Friern Hospital Management Committee 
McNair, J., anda jury. 26th February, 1957 


Jury action. 

During the course of electro-convulsive therapy (E.C.T.) 
treatment administered to him at the defendants’ mental 
hospital, the plaintiff, a voluntary patient, sustained bilateral 
“‘stove-in”’ fractures of the acetabula. E.C.T. treatment 
consisted in the passing of an electric current through the brain 
of the patient which, when given unmodified, i.e., without the 
prior administration of a relaxant drug, resulted in violent 
muscular contractions and spasms, attended with a known, 
though slight, risk of bone fracture. In accordance with his 
normal practice the doctor treating the plaintiff had given the 
E.C.T. unmodified, and without applying any form of manual 
restraint other than to support the plaintiff’s chin and hold his 
shoulders, nurses being present on either side of the couch in case 
the plaintiff fell off. The plaintiff claimed damages, alleging, 
inter alia, that the defendants were negligent: (1) in failing 
to administer any relaxant drug prior to the passing of the 
current through his brain; (2) since they had not administered 
such drug, in failing to provide at least some form of manual 
restraint or control beyond that given; and (3) in failing to warn 
him of the risks involved in the treatment. Expert witnesses 
called by either side gave evidence as to the different techniques 
which they adopted in giving E.C.T. treatment; some used 
relaxant drugs, some restraining sheets, and some manual control, 
but all agreed that there was a firm body of medical opinion 
opposed to the use of relaxant drugs, and also that a number of 
competent practitioners considered that the less manual restraint 
there was, the less was the risk of fracture. It was the practice 
of the defendants’ doctors not to warn their patients of the risks 
of the treatment (which they believed to be small) unless asked ; 
if asked, they said that there was a very slight risk. The witness 
called for the plaintiff considered that it would not be right not 
to warn a patient of the risks of the treatment. 

McNarr, J., summing up to the jury, said that it had been 
submitted for the plaintiff that in the case of a medical man 
negligence meant a failure to act in accordance with the standards 
of reasonably competent medical men at the time. That was an 
accurate statement so long as it was remembered that there 
might be one or more perfectly proper standards, and if a doctor 
conformed with one of those proper standards, he was not 
negligent. A mere personal belief that a particular technique 
was best was no defence unless it was based on reasonable grounds, 
but a doctor was not negligent if he had acted in accordance 
with a practice accepted as proper by a responsible body of 
medical men skilled in that particular art; put the other way 
round, he was not negligent if he acted in accordance with such 
a practice merely because there was!a body of opinion who 
would take a contrary view, but at the same time that did not 
mean that he could pigheadedly carry on with some old technique 
if it had been proved contrary to substantially the whole of 
informed medical opinion. It was not necessary for the jury to 
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decide which of two practices was the better, and the question 
for them was whether or not the defendants had acted in 
accordance with a practice accepted by responsible persons. On 
the allegation of failure to warn, there were two questions to be 
considered. First, did good medical practice require that a 
warning should be given to a patient before he was submitted 
to E.C.T. treatment ? The jury might well think that a doctor 
dealing with a mentally sick person, and having a strong belief 
that his only hope of cure was E.C.T. treatment, could not be 
criticised if he did not stress the dangers which he believed to be 
minimal. If they did come to the conclusion that proper medical 
practice required some warning to be given, and it was not, then 
the second question was, what difference would it have made ? 
The only person who could really tell them the answer was the 
plaintiff himself, and he had not been asked that question. They 
might well take the view that, unless the plaintiff had satisfied 
them that he would not have taken the treatment if he had been 
warned, there was nothing in that point. After a retirement of 
about forty minutes the jury returned a verdict for the defendants. 

APPEARANCES: N. R. Fox-Andrews, Q.C., and Roger Ormrod 
(Pennington & Son); James Stirling, Q.C., and E. Sutcliffe 
(J. Tickle & Co.). 


(Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 582 


Probate, Divorce and Admiralty Division 


DIVORCE: DESERTION: MISCONDUCT 
CONDUCING 
Postlethwaite v. Postlethwaite 
Willmer, J. 27th February, 1957 


Defended petition by husband for divorce on the ground of 
desertion. 


The parties were married in 1942 and there were no children. 
At the time of the marriage the husband was serving in the 
Royal Air Force and the wife was residing with her mother in 
Leicester. After his demobilisation in May, 1945, the husband 
returned to his civilian occupation as an employee at a bank in 
Leicester. The parties continued thereafter to live at the home 
of the wife’s mother, and the wife had a business of her own 
which was reasonably successful. By 1946 the parties were no 
longer on very affectionate terms. It was the husband’s case 
that anyone in his profession who wanted to obtain a reasonable 
degree of promotion must be prepared at some time to come 
to London and to work in head office. At first he deferred his 
request for a transfer because he knew that his wife did not desire 
to leave Leicester, but in 1949 he made an application to which 
his wife did not object ; and in November, 1952, he was posted 
to head office, although the wife stated that she was not only 
averse to leaving Leicester but had no intention of joining him 
in London. Although the husband made several attempts to 
get his wife to join him, she refused, and eohabitation was never 
resumed. The husband in due course presented a petition for 
divorce on the ground of desertion; the wife by her answer 
denied the alleged desertion and pleaded that if her conduct did 
amount to desertion it was conduced to by wilful neglect and 
misconduct on the part of the husband, and asked for the petition 
to be dismissed under s. 4 (2) (iv) of the Matrimonial Causes Act, 
1950. She did not specifically plead “‘ just cause ’’ for leaving. 

WILiMER, J., said that he had no doubt that it was the act 
of the wife which had brought an end to the cohabitation, and 
that the husband’s act in going to London was a reasonable course 
for him to have taken from a business point of view. It was the 
duty of the court to consider whether there had been “ just 
cause’’; but upon the evidence he (his lordship) was abundantly 
satisfied that no such just cause had been shown, neither had 
there been a consent by the husband to the separation. Desertion 
had therefore been established. His lordship then considered the 
allegations of wilful neglect and misconduct conducing, and said 
that so far as he was aware this was the first case in which that 
plea had been raised in answer to a charge of desertion. His 
lordship considered s. 4 (2) (iv) and held that the reference to 
the discretionary bar was to conduct which was not sufficiently 
bad to constitute just cause, but which was something worse 
than the ordinary wear and tear of married life. The phrase 
*‘conjugal unkindness,” much used in connection with the 
doctrine of revival after condonation, might be a fair way of 
expressing the sort of misconduct at which the statute was 
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aiming when it talked of misconduct conducing to desertion. 
His lordship then found that upon the facts of this case that 
discretionary bar had not been established, and granted a decree. 
Decree nisi. 


IN WESTMINSTER 


ROYAL ASSENT 


The following Bills received the Royal Assent on 17th April :— 


Cinematograph Films. 

Customs Duties (Dumping and Subsidies). 
House of Commons Disqualification. 
Liverpool Hydraulic Power. 

Port of London. 

Public Health Officers (Deputies). 
Wakefield Corporation. 

White Fish and Herring Industries. 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
New Streets Act, 1951 (Amendment) Bill [H.C.] 
[16th April. 
Read Second Time :— 
Barclays Bank D.C.O. Bill [H.C.] 
Cattedown Wharves Bill [H.C.] 
City of London (Various Powers) Bill [H.C.]} 


[16th April. 
{17th April. 
{17th April. 


Marine Society Bill [H.C.] [16th April. 
Rent Bill [H.C.]} [16th April. 
Road Transport Lighting Bill [H.C.] [16th April. 
Sunderland Corporation Bill [H.C.] {17th April. 


HOUSE OF COMMONS 
A. PRoGREsS OF BILLS 
Read First Time :— 
Finance Bill [H.C.] [17th April. 


To grant certain duties, to alter other duties, and to amend 
the law relating to the National Debt and the Public Revenue, 
and to make further provision in connection with Finance. 


Read Second Time :— 


Cheques (No. 2) Bill [H.C.] 
Litter Bill [H.C.] 


[12th April. 
{12th April. 


B. QUESTIONS 
CONTRACTS (PRINTED CONDITIONS) 


The ATTORNEY-GENERAL said that the Lord Chancellor would 
consider the question of the desirability of changing the law 
relating to printed conditions in contracts between commercial 
concerns and individual members of the public when he next 
came to select a question for reference to the Law Reform 
Committee. [15th April. 


MAGISTRATES’ CourTS (INDICTABLE OFFENCES) 


Mr. R. A. BuTLER said that he had decided to appoint a 
Departmental Committee ‘‘ to consider and report whether it 
is necessary or desirable that any restrictions should be placed 
on the publication of reports of proceedings before examining 
justices.’”” Lord Tucker had accepted the chairmanship. He 
would announce the names of members later and would ask the 
Committee to complete its work with the minimum of delay. 

{15th April. 


LISTER v. ROMFORD Ice Co., Ltp. 


Mr. Carr said that it had been decided to set up a small 
Inter-Departmental Committee with the following terms of 
reference : ‘‘ To study the implications of the judgments in the 
case of Lister v. Romford Ice and Cold Storage Company Limited as 
they might affect the relations between employers and workers.” 
It could be taken that the terms of reference went far beyond 
driving cases. [18th April. 
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APPEARANCES : Ifor Lloyd, Q.C., and C. A. Marshall-Reynolds 
(E. G. and J. W. Chester); R. J. A. Temple, Q.C., and Cecil Binney 
(Adam Burn & Son, for L. E. Hutchinson, Leicester). 

[Reported by Joun B. Garpner, Esq., Barrister-at-Law.] [2 W.L.R. 819 


AND WHITEHALL 


EMPLOYERS’ LIABILITY (COMPULSORY INSURANCE) 


Asked if legislation could be introduced to make compulsory 
insurance against employers’ liability at common law, Mr. CARR 
said that the question had been considered in the past but 
legislation, which would be complex and difficult to enforce, was 
not thought appropriate. [18th April. 


SALARY INCREASES FOR JUDICIAL OFFICERS 


Mr. P. THORNEYCROFT announced increases of salary for 
judicial officers to the amounts shown below, to take effect at 
once. 


£ 
Recorders of Liverpool and Manchester bie 4,500 
Official referees .. es Ss ae ae 4,000 
County court judges os i sed 3,750 
Chief Metropolitan magistrate .. i ke 3,750 
Metropolitan magistrates 3,400 


[18th April. 


STATUTORY INSTRUMENTS 


Act of Sederunt (Sheriff Court Fees) 1957. (S.I. 1957 
No. 630 (S. 30).) 

Air Navigation (General) (Second Amendment) Regulations, 
1957. (S.I. 1957 No. 627.) 7d. 

Bilston Corporation Water Order, 1957. (S.1. 1957 No. 629.) 

County of Glamorgan (Electoral Divisions) Order, 1957. 
(S.I. 1957 No. 664.) 5d. 

Diseases of Animals (Waste Foods) Order, 1957. (S.I. 1957 
No. 628.) 6d. 

Exchange Control (Authorised Dealers) Order, 1957. (S.I. 1957 
No. 665.) 5d. 

Exchange Control (Authorised Depositaries) Order, 1957. 
(S.I. 1957 No. 666.) 5d. 

Import Duties (Drawback) (No. 6) Order, 1957. (S.I. 1957 
No. 661.) 

Import Duties (Drawback) (No. 7) Order, 1957. (S.I. 1957 
No. 662.) 5d. 

Indian Military Service Family Pension Fund (Amendment) 
Rules, 1957. (S.I. 1957 No. 640.) 5d. 

Matrimonial Causes Rules, 1957. (S.I. 1957 No. 619 (L. 4).) 
2s. 2d. 

National Health ,Service (Appointment of Boards of 
Management—Consequential Provisions) (Scotland) Order, 
1957. (S.I. 1957 No. 667 (S. 31).) 5d. 

Patents (Amendment) Rules, 1957. (S.I. 1957 No. 618.) 5d. 

Patents Etc. (Vietnam) (Convention) Order, 1957. (S.I. 1957 
No. 600.) 

Removal of Vehicles (England and Wales) Regulations, 1957. 
(S.I. 1957 No. 675.) 5d. 

Removal of Vehicles (Scotland) Regulations, 1957. (S.I. 1957 
No. 676 (S. 32).) 5d. 

Stopping up of Highways (Croydon) (No. 1) Order, 1957. 
(S.I. 1957 No. 615.) 5d. 

Stopping up of Highways (Durham) (No. 2) Order, 1957. 
(S.I. 1957 No. 626.) 5d. 

Stopping up of Highways (East Ham) (No. 1) Order, 1957. 
(S.I. 1957 No. 621.) 5d. 

Stopping up of Highways (East Sussex) (No. 3) Order, 1957. 
(S.I. 1957 No. 614.) 5d. 

Stopping up of Highways (Huntingdonshire) (No. 2) Order, 1957. 
(S.I. 1957 No. 633.) 5d. 

Stopping up of Highways (Isle of Wight) (No. 2) Order, 1957. 
(S.I. 1957 No. 612.) 5d. 

Stopping up of Highways (Lancashire) (No. 10) Order, 1957. 
(S.I. 1957 No. 622.) 5d. 

Stopping up of Highways (Leeds) (No. 3) Order, 1957. (S.I. 1957 
No. 607.) 5d. 
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Stopping up of Highways (Leicestershire) (No. 1) Order, 1957. 
(S.I. 1957 No. 608.) 5d. 

Stopping up of Highways (Leicestershire) (No. 7) Order, 1957. 
(S.I. 1957 No. 609.) 5d. 

Stopping up of Highways (Leicestershire) (No. 8) Order, 1957. 
(S.I. 1957 No. 623.) 5d. 

Stopping up of Highways (London) (No. 26) Order, 1957. 


(S.I. 1957 No. 624.) -5d. 

Stopping up of Highways (Portsmouth) (No. 5) Order, 1957. 
(S.I. 1957 No. 613.) 5d. 

Stopping up of Highways (Rutland) 
(S.I. 1957 No. 634.) 5d. 

Stopping up of Highways (County of Southampton) (No. 3) Order, 
1957. (S.I. 1957 No. 611.) 5d. 


(No. 1) Order, 1957. 


POINT IN 


Company—NoticeE oF MEETING Not INCLUDING STATUTORY 
STATEMENT AS TO PROXIES—Dt1REcTORS’ AGE-LIMITS 

Q. X & Co., Ltd., is a private limited company having a share 
capital. (1) The directors give due notice of a meeting to pass 
a special resolution, but inadvertently fail to comply with s. 136 (2) 
of the Companies Act, 1948, by not stating that a member is 
entitled to appoint a proxy. (a) The meeting is held and the 
special resolution passed. Can the failure to comply with s. 136 (2) 
invalidate the special resolution ? (b) It is appreciated that the 
directors are liable to a fine. How and by whom could this be 
imposed ? 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 








NOTES AND 


Honours and Appointments 


Mr. JosEPH ANTHONY GARNETT, solicitor, of Derby, has 
succeeded to the post of chairman of Derby Diocesan Board of 
Finance. 

Mr. JESSE Basit HERBERT, M.C., Q.C., and Sir WILLIAM 
SHIRLEY WORTHINGTON WORTHINGTON-EvANS' have _ been 
appointed judges of county courts. Mr. Herbert will be one of 
the judges of Willesden County Court with effect from 29th April, 
and Sir Shirley Worthington-Evans will be one of the judges of the 
Brentford and Uxbridge County Courts with effect from Ist May. 

The following have been appointed to the rank of Queen’s 
Counsel: Sir GERALD GRAY FITZMAURICE, K.C.M.G., STANLEY 
Isaac Levy, JOHN CHARLES DuNDAS HARINGTON, CHARLES 


WILLIAM STANLEY ReEEsS, T.D., IAN GEORGE HALLYBURTON 
CAMPBELL, T.D., WILLIAM ARNOLD SIME, M.B.E., HILAry 
BaRRow MaGNnus, DorotHy KNIGHT D1rx, RONALD Davip 


STEWART-BROWN, FREDERICK HORACE LAWTON, JOHN BRINSMEAD 
LatEy, M.B.E., PETER HArRrRy BATSON WoopROFFE FOSTER, 
M.B.E., T.D., LESLIE GEORGE SCARMAN, O.B.E., NEIL NAIRN 
McKinnon, JOHN GARDINER SUMNER Hopson, O.B.E., T.D., 
and Wittt1amM Lioyp Mars-JonEs, M.B.E. 

Mr. THoMAS JONES ALCOCK, solicitor, of Sandbach, has been 
inducted as president of the Chester and North Wales Incorporated 
Law Society. 

Mr. LEONARD PauL TREVOR HILL, solicitor, of Trowbridge, 
has been elected president of Trowbridge Chamber of Commerce. 
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Stopping up of Highways (County of Southampton) (No. 4) Order, 


1957. (S.I. 1957 No. 616.) 5d. 

Stopping up of Highways (Staffordshire) (No. 4) Order, 1957. 
(S.I. 1957 No. 625.) 5d. 

Stopping up of Highways (West Ham) (No. 1) Order, 1957. 


(S.1. 1957 No. 617.) 5d. 


Stopping up of Highways (Worcestershire) (No. 2) Order, 1957. 
(S.I. 1957 No. 610.) 5d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


PRACTICE 


(2) Y was appointed a life-director of X & Co., Ltd., in 1926, 
and is now over seventy years of age. (a) Can he continue to act 
as a director ? (6) Can he be removed from the board, and, if so, 
by what procedure ? 

A. (1) (a) While there is no decided case on the point, it is 
considered that the failure to include the statutory statement 
regarding proxies does not render the notice of meeting ineffective 
and has merely the consequence specified in s.136 (2), i.e., liability 
of every officer concerned to a fine not exceeding £50. (b) All 
offences under the Companies Act, 1948, made punishable by a 
default fine may be prosecuted under the Summary Jurisdiction 
Acts (see s. 442). The fine would therefore be fixed and imposed 
by the local bench or stipendiary. 

(2) Unless X & Co., Ltd., is a subsidiary of a company which 
is neither a private company nor a corresponding Northern 
Ireland company (see s. 185 (8)), the age limit provisions of s. 185 
have no application. It is impossible to give a complete answer 
to the questions raised without knowing how Y was appointed 
and what the articles of association of X & Co., Ltd., provide 
as regards life directorships, but: (a) if the appointment was 
valid and s. 185 does not apply, Y can continue to act; (b) he 
certainly can be removed from office by a special resolution which 
(if necessary) alters or overrides the articles of association. He 
cannot be removed from office under s. 184, if the appointment 
was valid, as the proviso to s. 184 (1) will apply. 


NEWS 


Personal Notes 
Miss Brenda Kathleen Fifield, solicitor, of Lincoln’s Inn Fields, 
W.C.2, was married on 23rd March at West Ewell to Mr. Peter G. 
Kimble, of Tolworth. 
Mr. John Peter Nicholson Waldron, solicitor, of Derby, was 
married on 6th April to Miss Brenda Foster, of Draycott, 
Derbyshire. 


Miscellaneous 
DEVELOPMENT PLANS 


ADMINISTRATIVE COUNTY OF LONDON DEVELOPMENT PLAN 


On 22nd February, 1957, the Minister of Housing and Local 
Government amended the above development plan. <A certified 
copy of the plan as amended by the Minister has been deposited 
at The County Hall, Westminster Bridge, S.E.1 (Room 311A), 
and certified copies of the plan as amended or certified extracts 
thereof so far as the amendment relates to the undermentioned 
district have also been deposited at the place mentioned below : 


District : Metropolitan Borough of Greenwich (land situate 
in the area Greenwich High Road—Deptford Bridge—Deptford 
Creek). 

Place : Greenwich Town Hall, S.E.18. 

The copies or extracts of the plan so deposited will be open 
for inspection free of charge by all persons interested between 
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the hours of 10 a.m. and 4 p.m. Monday to Friday, 10 a.m. and 
12 noon Saturday. The amendment became operative as from 
5th April, 1957, but if any person aggrieved by it desires to 
question the validity thereof or of any provision contained therein 
on the ground that it is not within the powers of the Town and 
Country Planning Act, 1947, or on the ground that any require- 
ment of the Act or any regulation made thereunder has not 
been complied with in relation to the making of the amendment 
he may, within six weeks from 5th April, 1957, make application 
to the High Court. 


ADMINISTRATIVE COUNTY OF WARWICK DEVELOPMENT PLAN 


Proposals for alterations or additions to the above development 
plan were on 1st April, 1957, submitted to the Minister of Housing 
and Local Government. The proposals relate to land situate 
within the under-mentioned district :— 


The Borough of Solihull. 


A certified copy of the proposals as submitted has been 
deposited for public inspection at the Shire Hall, Warwick. 
Certified copies of the proposals or certified extracts thereof so 
far as they relate to the above-mentioned district have also been 
deposited for public inspection at the Office of the Town Clerk of 
Solihull, Council House, Solihull. The copies or extracts of the 
proposals so deposited, together with copies or relevant extracts 
of the plan, are available for inspection free of charge by all 
persons interested at the places mentioned above on any weekday 
during usual office hours. Any objection or representation with 
reference to the proposals may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 18th May, 1957, and any such objection or repre- 
sentation should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Warwickshire County Council and will 
then be entitled to receive notice of any amendment of the 
plan made as a result of the proposals. 


PUTTING PATENT APPLICATIONS IN 


ORDER 
The Board of Trade have laid before Parliament rules under 
the Patents Act, 1957, laying down the period within which an 
application for a patent must be put in order for acceptance. 
As was foreshadowed during the debates on the Act, the period 
laid down is three years six months from the date of filing the 
complete specification. The rules are the Patents (Amendment) 


PERIOD FOR 


Rules, 1957 (S.I. 1957 No. 618). 





Out of 287 candidates who entered for the Final Examination 
of The Law Society held on 11th, 12th, 13th and 14th March, 


158 passed. The Council have awarded the following prizes: 
The Sheffield Prize, value £39, to Roy George Walter Birkinshaw, 
LL.B. (Lond.); The John Mackrell Prize, value £15, to Roy 
George Walter Birkinshaw, LL.B. (Lond.), and Jack Jonas 
Walker, jointly. 


A lecture will be given on 30th April at the London School of 
Economics and Political Science, Houghton Street, Aldwych, 
W.C.2, at 5 p.m., by Dr. F. A. Vali, on ‘‘ The Hungarian 
Revolution and International Law.’’ Admission will be free, 
without ticket. 


A public lecture will be given on 3rd May at King’s College, 
London, at 5 p.m., by Professor Yvon Loussouarn, Professor of 
Law in the University of Rennes, on ‘‘ A French Approach to 
the Work of the Forthcoming Hague Conference on Private 
International Law.’’ The chair will be taken by Professor 
R. H. Graveson, LL.D. The lecture will be delivered in English 
and admission will be free. 


A series of three lectures will be given at Kennington College 
of Commerce and Law, Kennington Road, S.E.11, from 7 p.m. 
to 8.30 p.m., commencing on 13th May, by Mr. K. R. Bagnall, 
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LL.B. (Hons.), Barrister-at-Law, on what it is anticipated will 
be ‘‘ The Rent Act, 1957.’’ The fee for the course will be 10s. 
for those living in the L.C.C. area. 


Wills and Bequests 

Mr. Frederic John Courtney, retired solicitor, of St. Leonards. 
formerly of Wellington, New Zealand, left £18,380 (£17,991 net). 

Colonel Hugh Douglas Peregrine Francis, solicitor, of Chidding- 
stone, Kent, left £68,933 (£64,386 net). 

Mr. Fred May Harold, retired solicitor, of Rotherham, left 
£56,289 (£55,969 net). 

Mr. P. R. E. Smith, solicitor, of Wellingborough, Northants, 
left £57,164 net. 


OBITUARY 


Mr. H. S. BURRINGTON 
Mr. Humphrey Sandford Burrington, retired solicitor, of 
Barnstaple, Devon, died on 15th April. He was admitted 
in 1911. 
Mr. J. C. DACRE 
Mr. John Charles Dacre, retired solicitor, of Otley, Yorks, 
died on 14th April, aged 76. He was admitted in 1902. 


Mr. H. A. ENOCH 


Ainsley Enoch, retired solicitor, of Swansea, died 


Mr. Henry 
He was admitted in 1915. 


recently at Torquay. 


CoLoNEL E. HORSFALL 


Colonel Edward Horsfall, solicitor, of Manchester, died 
recently, aged 66. He was admitted in 1913. 
Mr. G. F. LUCAS 
Mr. George Frederick Lucas, retired solicitor, of Market 


Harborough, Leics., died recently, aged 78. He was admitted 
in 1903. 
Mr. L. G. PEAKE 
Mr. Lewis George Peake, O.B.E., solicitor, of Romford, Essex, 


died on 13th April, aged 70. He was admitted in 1914. 


Mr. W. F. SAUNT 


Mr. William Frederic Saunt, retired solicitor, of Waddon, late 
of Upwey, South Dorset, formerly of London and Chapmanslord, 
South Essex, died on 9th April. 
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